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CURRENT EVENTS. 








American Bar Assocration.—The Ameri- 
can Bar Association will hold its tenth annual 
meeting at Saratoga Springs on Wednesday, 
Thursday and Friday, August 17, 18 and 
19, 1887. The exercises will be as fol- 
lows: Wednesday morning — The presi- 
dent’s address, by Thomas J. Semmes, 
of Louisiana; nomination and_ election 
of members; election of the general coun- 
cil; reports of the secretary and treasurer ; 
discussion and action on report made in 
1886, by the committee on jurisprudence 
and law reform, on securing uniformity in 
the mode of settling estates of decedents 
leaving property in several States. Wednes- 
day evening—A paper by Henry Jackson, of 
Georgia, on ‘‘Indemnity the Essence of In- 
surance; Evil Consequences of Legislation 
Qualifying this Principle ;’’ discussion upon 
the subject of the paper read ; discussion and 
action on the report made in 1886, by the 
committee on judicial administration, as to 
indeterminate sentences for convicted crim- 
inals. Thursday morning—The annual ad- 
dress, by Henry Hitchcock, of Missouri; re- 
ports of standing committees ; reports of spe- 
cial committees; discussion of the reports, 
and action on report made in 1886, by the 
committee on jurisprudence and law reform, 
in regard to the use of the whipping-post as 
a punishment for crime. Thursday evening 
—A paper by J. K. Edsall, of Illinois, on 
‘*The Granger Cases and the Police Power ;’’ 
discussion on the subject of the paper read ; 
discussion and action on report made in 1886, 
by the committee on jurisprudence and law 
reform, in regard to the appointment in all 
legislative bodies of a joint standing commit- 
tee for the revision of bills, and as to the 
proper procedure in matters of special and 
local legislation. Friday morning—Nomina- 
tion of officers; unfinished business; miscel- 
laneous business ; election of officers. 

From the foregoing it will be very clearly 
perceived that the approaching meeting of 
this learned body promises a rich intellectual 
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treat to those who will enjoy the privilege of 
participating in the proceedings, and scarcely 
less to those who may subsequently peruse 
the printed report. 

This association, now in its tenth year, may 
fairly be said to have passed its period of 
probation and to have fully established itself 
as one of the most useful and beneficent in- 
stitutions or the country. The opportunity 
afforded to its members by its meetings to 
interchange ideas, to broaden views, remove 
sectional and other asperities, are invaluable 
to a profession whose line of life is in a great 
measure necessarily and habitually localized. 
It is to be regretted that the association meets 
so seldom, but we presume that more fre- 
quent sessions of the association would be 
impracticable. 

It has been for generations, and, indeed, for 
centuries, a matter of reproach to lawyers that 
they are too conservative, that they abide too 
closely by their own maxim, stare decisis, that 
they accept the old because it is old, and dis- 
trust the new because it is new; it should al- 
ways be borne in mind that their professional 
caution is born of knowledge and often of per- 
sonal experience and observation. They ap- 
preciate points of excellence in old laws and 
customs which escape the cursory and hasty 
glances of the professional reformer. 

And yet for all that the legal profession is 
entitled, as against the general legislator and 
a fertiori the doctrenaire, to the credit of 
most of the reforms that have been made in 
the law, civil and criminal, within two centu- 
ries past. Witness the notable and thorough 
reformation of the bloody and brutal crim- 
inal code of England begun, continued and 
consummated by lawyers during the early 
years of the present century. Indeed, it is a 
little hard to conceive that, under any form of 
government known to the Anglo-Saxor race, 
either in England or America, any material 
changes in the law of the land could be con- 
summated by any legislative body against the 
serious opposition of the legal profession, or, 
indeed, without its concurrence. Practically, 
to all intents and purposes, the law reform- 
ers have been the lawyers, and the apparent 
opposition and reluctance to approve needed 
reform whenever it has been manifested, is 
the fruit of caution, the result of experience 
and long observation of the subject-matter 
from many points of view. 
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There are, however, projects of so-called 
law reform which the profession does oppose 
continuously and persistently ; for in this, as 
in secular matters, these are extreme pro- 
jects of pseudo reform, and ‘‘fools rush in.’’ 

We think bsr associations are institutions 
worthy of the cordial support and approba- 
tion of the profession in every point of view, 
especially as affording admirable apportuni- 
ties for the calm, dispassionate discussion of 
topics of interest to the profession and the 
formulation of such proposed reforms as may 
be most judiciously submitted to the consid- 
eration of the people and pressed upon the 
attention of the proper legislative bodies. 








NOTES OF RECENT DECISIONS. 





HvusBanp AND WireE—SEPARATE EstaTE— 
Separte Bustness.—The Supreme Court of 
Alabama in a recent case! settled the status 
of & married woman in Alabama, with refer- 
ence to her earnings in a business separate 
from that of her husband. The facts were 
that Mrs. Carter, previous to her marriage, 
carried on the millinery business, and con- 
tinued to prosecute it for many years after 
that event, with the consent of her husband 
that her profits and earnings in the business 
should be her separate estate. This was in 
pursuance of a parol antenuptial contract to 
that effect, which, however, the court pro- 
nounced invalid under the statute of frauds. 
Her earnings, or part of them, took the form 
of two or three tracts of land which her hus- 
band’s creditors sought to subject to the pay- 
ment of his debts. 

The court held that she was entitled to 
hold the land, and found the evidence sufii- 
cient to establish the fact that the husband 
had contracted with the wife to permit her to 
carry on the separate business. 

The court thus expresses its views: 

‘‘Apart from statutory provisions on this 
subject, the rule of the common law was that 
the earnings of the wife, or such property as 
she acquired by her labor, skill or economy, 
belonged to her husband, the law regarding 
her merely as his servant. This rule pre- 
vailed in this State unabrogated until the re- 


1 Carter v. Worthington, 8. C. Ala., June 14, 1887; 2 
South. Rep. 516. 





cent act of the general assembly, approved 
February 28, 1887, defining, upon new prin- 
ciples, the rights and liabilities of husband 
and wife. Acts 1886-7, p. 80; Gordon v. 
Tweedy, 71 Ala. 202; Evans v. Covington, 
70 Ala. 440; Carleton v. Rivers, 54 Ala. 467. 
But the husband may contract with her, upon 
a sufficient consideration, to release such 
earnings, or he may by gift invest her with a 
separate estate in them, and such renuncia- 
tion of his marital right, in the absence of 
actual fraud, will be upheld as valid, except 
as against existing creditors, who may avoid 
such gift, as they could any other voluntary 
transfer or conveyance. Wing v. Roswald, 
74 Ala. 346; Pinkston v. McLemore, 31 Ala. 
308; Cahalan v. Monroe, 70 Ala. 271. All 
that is required to this end is that ‘the evi- 
dence of the gift must have been clear, and 
it must have been apparent the husband in- 
tended to divest himself of all right to him, 
and to set them apart to the separate use of 
the wife.’ Evans v. Covington, 70 Ala. 440, 
442 ; Shaeffer v. Sheppard, 54 Ala. 244. The 
essence of the whole transaction is the assent 
of the husband clearly and satisfactorily 
manifested, and this may be shown by evi- 
dence that the husband permitted the wife to 
carry on a trade or business in her sole name 
and on her sole account, without any partici- 
pation or interference on his part. 2 Bish. 
Marr. Wom. § 420; Tyler Inf. 483. 

‘‘But, as observed by Lord Mansfield in 
Jarman vy. Woolloton, 3 Term Rep. 620: 
‘Whether, by any means, a man might, be- 
fore marriage, put his intended wife in a situ- 
ation to carry on a separate trade, there was 
no authority he might not do so.’ ”’ 








RIGHTS OF A MORTGAGEE OR HIS 
ASSIGNEE IN POSSESSION OF THE 
MORTGAGED PREMISES. 





Ejectment will not lie against, when, except 
in States where, by statute, the right to the 
possession of the mortgaged property is, 
until foreclosure and sale gives to the mort- 
gagor, the mortgagee, after forfeiture, if he 
enter into possession, either by consent of 





the mortgagor or other lawful means, may 
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defend such possession until the debt is paid.! 
This right is not affected by a statute declar- 
ing that no action of ejectment shall be main- 
tained by the mortgagee or his assigns for 
the recovery of the mortgaged premises.” 
The reason assigned is that the mortgagee, 
having a claim upon the premises which is 
due, a party seeking to oust him must do 
equity by satisfying the claim. In Dickin- 
son v. Dawson,’ it was held that the purchaser 
of lands at sheriff’s sale could not recover 
from a party in possession of the premises 
under a mortgage executed by the judgment 
debtor prior to the judgment under which 
his title was obtained, even though the 
mortgagee had taken possession after the 
sheriff’s sale under an arrangement with the 
mortgagor to allow credit for the rents on the 
mortgage debt. In Nicholson v. Walker,* it 
was held that a purchaser under a junior 
judgment against the mortgaged premises 
acquired no permanent right in such mort- 
gaged property, and that the interest of a 
mortgagee in possession was unaffected by 
such sale. 

In Martin v. Fridley,® the plaintiff was a 
junior mortgagee, the senior mortgage hav- 
ing been foreclosed without making him a 
party. He afterward foreclosed his mort- 
gage by advertisement and became the pur- 
chaser at the sale, and thereupon brought an 
action of ejectment to recover the posession. 
It was held that the parties in possession un- 
der the foreclosure of the senior mortgage 
were, as against the plaintiff, possessed of the 
same rights as mortgagees in possession, and 
that ejectment would not lie without payment 
of the senior mortgage. 

The right of the mortgagee who has ob- 
tained lawful possession of the mortgaged 
premises after condition broken to retain 
the possession until the debt is satisfied, does 
not appear to rest upon the nature of the 
mortgagees’s estate—that is, whether the 
mortgage conveys the legal title or creates a 
mere lien upon the lands mortgaged. . 

Phyfe v. Riley:* ‘‘Much of the difficulty 


1Van Duyne v. Thayre, 14 Wend. 234; Phyfe v. 
Riley, 15 Wend. 248. 

2 Phyfe v. Riley, 15 Wend. 253; Hubbell v. Moulson, 
53 N. Y. 227. 

3 85 Til. 53. 

44 Bradw. 456. 

5 28 Minn. 13. 

6 Phyfe v. Riley, 15 Wend. 253. 





in establishing a uniform rule in relation to 
mortgages grows out of the fact that a mort- 
guge has been differently considered in courts 
of equity and courts of law. In the former 
it is a mere security for money; in the latter 
it has been understood sometimes as a con- 
veyance upon condition. *  * In courts of 
law, in this State particularly, the mortgagor 
is considered the true owner against all the 
world, except the mortgagee; and even the 
mortgagee has been considered merely as an 
incumbrancer until forfeiture of the condition 
by non-payment of the money. Then, and 
not till then, is he considered as having an 
interest in the land; then, formerly, he might 
claim the possession by an action of eject- 
ment and upon the trial prove the condition 
and thus show a complete title. Now, by the 
revised statutes the mortgagee must com- 
plete his title by other proceedings be- 
fore he brings suit; but if the mortgagee, 
after forfeiture, obtains possession in some 
legal mode other than by action, why should 
the mortgagor, or those claiming under him, 
recover the possession from the mortgagee 
without paying the money secured by it?’ 
The mortgagee in possession takes the rents 
and profits in the quasi character of trustee 
of the mortgagor, and they are to be applied 
in an equitable set-off to the amount due on 
the mortage debt ;* but the law does not ap- 
ply it to to the payment of such debt. If it 
did when a sufficient amount had been re- 
ceived by the mortgagee to satisfy his lien, 
ejectment would lie against him. He is en- 
titled, however, to have the rents and profits 
applied in the first instance to the payment 
of taxes and necessary repairs made by him 
on the premises, for money paid upon prior 
incumbrances upon the property in order to 
protect his lien, and for costs in defending 
it; and where permanent improvements have 
been made in good faith compensation may 
be made therefor. So he may be charged 
with rents and profits which he might have 
received, where, from fraud or wilful default, 
he has failed to recover them.’ Hence, the 
necessity of resorting to a court of equity to 
adjust the accounts between the parties. 


7See Hubbell v. Moulson, 53 N. Y. 225; Fogal v. 
Pirro, 17 Abb. Pr. 113. 

8 Ruckman Vv. Astor, 9 Paige, 517; Hubbell v. Moul- 
son, 53 N. Y. 228. 

® Cameron v. Irwin, 5 Hill, 272; Mickles v. Dellaye, 
17 N. Y. 80; Hubbell v. Moulson, 53 N. Y. 229. 
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The doctrine that the mortgagor cannot 
bring ejectment against the mortgagee in 
possession no doubt had its origin in the 
common law, which regarded the interest of 
the mortgagee as a legal estate. This is 
shown in Phyfe v. Riley,’® where it is said: 
‘‘He [the mortgagee] is still considered as 
having the legal estate after condition is 
broken; having that estate, and being in 
possession, what reason can be given why he 
should be turned out of possession? Is it 
that he may be put to the trouble and ex- 
pense of foreclosing his mortgage and then 
bringing his ejectmeut? Such surely cannot 
be the policy of the law; on the contrary, 
litigation and expense to parties will be saved 
by permitting the mortgagee to retain pos- 
session until the mortgagor, or those claim- 
ing under him, shall institute proceedings in 
a court of equity for the purpose of redemp- 
tion.’’ This case has generally been followed, 
not upon the ground that the mortgagee has 
an estate in the mortgaged premises, but be- 
cause his possession is protected by his lien, 
and that it is more equitable that the mort- 
gagee be left in possession and the mort- 
gagor forced to redeem than that the mort- 
gagee be ousted from the possession in an 
action at law and thereafter be compelled to 
proceed in equity to enforce his mortgage "— 
in effect that there shall be but one suit in 
equity in which the rights of the parties will 
be fully determined. 

In California and Oregon the right of the 
mortgagee to retain possession appears to be 
limited to cases where he has cbtained pos- 
session with the mortgagor’s assent. In 
Michigan, if the mortgagee obtains posses- 
sion without the consent of the mortgagor, 
the latter may recover the possession.” 

In Possession under a Voidable and Void 
Foreclosure.—Where the proceedings to fore- 
close a mortgage are voidable merely, the 
errors must be corrected in a direct proceed- 
ing for that purpose, otherwise they will be 


1015 Wend. 255. 

Hubbell v. Moulson, 53 N. Y. 225; Mickles v. 
Townsend, 18 N. Y. 575; Waring v. Smith, 2 Barb. Ch. 
119; White v. Rittenmeyer, 30 Lowa, 268; Roberts v. 
Sutherlin, 4 Oreg. 219; Dutton v. Warschauer, 21 
Cal. 609; Mack v. Wetzlar, 39 Cal. 247; Hennessey v. 
Farrell, 20 Wis. 42; Avery v. Judd, 21 Wis. 262; 
Brinkman v. Jones, 44 Wis. 498; Martin v. Fridley, 23 
Minn. 18; Eyster v. Gaff, 2 Colo. 228. 

12 Newton v. McKay, 30 Mich. 380; Humphrey v. 
Hind, 29 Mich. 44. 





waived. When, however, the sale is set 
aside for ‘irregularity in the proceedings,”’ 
the purchaser is released from his bid and 
ceases to have title in the premises,” and he 
will be liable to accouut for the rents and 
profits received by him.“ Cases not unfre- 
quently occur where the owner of the equity 
of redemption was not made a party, but, 
notwithstanding a decree of foreclosure has 
been rendered, a sale takes place under 
the decree which has been confirmed and a 
deed made to the purchaser who has taken 
possession. In such cases the purchaser is 
subrogated to the rights of the mortgagee, 
and the owner of the equity of redemption 
must assert his rights by an action to redeem, 
in which he will be required to pay such pur- 
chaser the price paid by him, not to exeeed 
the mortgage debt, with interest, less the 
rents and profits.” 

An action to foreclose a mortgage of real 
estate is in the nature of a proceeding in rem, 
the object of which is to subject the mort- 
gaged premises to the satisfaction of the 
debt. A failure, therefore, to make all per- 
sons interested in the subject-matter parties 
will not render the decree void as to such 
persons as were properly served with pro- 
cess. As to them the decree is not void, and 
it will be void only as to the persons not par- 
ties. 

In Watson v. Spence” it was held that a 
decree of foreclosure and a sale in pursuance 
thereof on a bill filed against the mortgagor 
alone, who had conveyed his interest in the 
mortgaged premises, were void, and that a 
purchaser under such decree was viewed as 
a stranger, and could not protect himself 
against the owner of the equity of redemp- 
tion by setting up an outstanding title in the 
mortgagee at whose suit the decree was ob- 
tained. The opinion, although delivered by 
an able judge, is placed entirely on technical 
grounds—as if the action had been one in 
personam, and fails to discuss the real na- 
ture of an action of foreclosure. 

Where there has been a failure to comply 
with the law in the proceedings to foreclose, 
whereby they are invalid, the purchaser in 

13 Freeman v. Munns, 15 Abb. Pr. 468. 

14 Raun v. Reynolds, 15 Cal. 459. 

Childs v. Childs, 10 Ohio St. 339; Fisher v. 
Kramer’s Lessee, 16 Ohio, 126. 


16 Fisher v. Kramer’s Lessee, 16 Ohio, 125, 
17 20 Wend. 260. 
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possession who, in good faith, has paid the 
purchase price, will possess the same rights 
as the mortgagee in possession—in other 
words, the conveyance will operate as an as- 
signment of the interest of the mortgagee. 

As foreclosure proceedings, to be of any 
validity, must be instituted by the mort- 
gagee or his assigns—the party claiming an 
interest in the premises under the mortgage 
—such party could not retain the proceeds 
of the sale and seek to have it set aside. 
And as a sale and deed would operate to 
transfer the interest of the mortgagee or his 
assignees to the purchaser, the latter would 
be subrogated to the rights of the former 
and could not be evicted until the mortgage 
debt was satisfied. A 

Must Account.—The mortgagee in posses- 
sion must account, not only to the mort- 
gagor, but also to other mortgagees, if he has 
notice of their liens." And this rule applies, 
whether he receives rent from tenants or ac- 
tually occupies the premises himself.” 

The Effect of a Tender of the Amount Due. 
—At common law, as stated by Littleton,” the 
legal title vests in the mortgagee, subject to 
be defeated by a performance of the condi- 
tion on the day appointed. If tender or pay- 
ment was not made at the law day according 
to the condition, the estate vested absolutely 
in the mortgagee. Hence, in England, grew 
up the practice of filing bills in equity to re- 
deem, and in this country to foreclose the 
right of redemption.” 

The common law doctrine, as applied to 
mortgages, is not enforced in any of the 
States, so as to bar the right of redemption. 
In all a mortgage is regarded as a mere 
pledge—an incident to the debt. Originally 
the contract of the parties was that if the 
mortgagor failed to perform at the day, that 
thereupon the estate should vest absolutely 
in the mortgagee ; but a contract of the kind 
made at.the present time must be construed 


18 Jackson v. Bowen, 7 Cow. 13; Grosvenor v. Day, 
Clarke, Ch. 109; Gillett v. Eaton, 6 Wis. 30; Talhman 
v. Ely, 6 Wis. 244. 

19 Archdeacon vy. Bowers, 13 Price, 353; Shields v. 
Kimbrough, 64 Ala. 505; Harrison v. Wyse, 24 Conn. 
1; Berney v. Sewell, 1 J. & W. 647. 

2%” Connecticut v. Jackson, 1 Johns. Ch. 18; Jenks v. 
Alexander, 11 Paige, 619; Gould v. Tancre, 2 Atk. 533; 


Morris v. Islip, 20 Beay. 654; Blum vy. Mitchell, 59 Ala. 
585. 


21 Co. Litt. § 382. 
2 Kortright v. Cady, 21 N. Y. 343. 


XUM 





in the light of the decisions of courts of 
equity for three hundred years: that the 
mortgage is a mere security for the payment 
of the debt, and having been a mortgage at 
its inception it must remain a mortgage, and 
no absolute estate vests in the mortgagee. 
It would seem, therefore, that an offer to pay 
the amount due on the mortgage, if made 
at any time after the debt is due and before 
a decree is rendered, should be accepted by 
the mortgagee, and that he should not be 
permitted to refuse to receive the money and 
insist on the retention of his lien on the 
premises, yet in a number of courts this in 
effect is held to be his right.™ 

The reason for discharging the lien is the 
same, whether the tender be made at or after 
the day. A tender of the amount due is a 
discharge of the lien equally as effective as 
payment, and the mortgagee or his assignee 
must thereafter rely upon the personal re- 
sponsibility of the mortgagor.™ 

Edwards v. Farmers’ etc. , Co. ; * Kortright 
v. Cady.* In the latter case the defendant 
was a subsequent grantee of the equity of 
redemption. An action was brought to fore- 
close a mortgage, and the defense was an 
offer to pay the amount due with interest 
after the stipulated day for payment had 
passed. The plaintiff refused to receive this 
unless the defendant would also pay cer- 
tain taxes upon the mortgaged premises 
which the plaintiff had paid, but which the 
court seems to have held he should not have 
paid. The question before the court was as 
to the effect of the tender, which was held to 
be sufficient. 

A tender, to have the effect to discharge 
the lien of a mortgage, must be present, ab- 
solute and unconditional, and intended to be 
in full payment and satisfaction of the mort- 
gage, and not made to depend upon any con- 
dition or contingency. The mortgagee is 
entitled to a reasonable time after the tender 
is made to compute the amount due on the 


23 Rowell v. Mitchell, 68 Me. 21; Currier v. Gale, 9 
Allen, 522; Mayard v. Hunt,5 Pick. 240; Holman v. 
Bailey, 3 Mete. 95; Phelps v. Sage, 2 Day, 151; Shields 
v. Lazear, 34 N. J. L. 496. 

% Jackson v. Crofts, 18 Johns. 110; Edwards v. 
Farmers’, etc. Co., 21 Wend. 467; Thornton v. Nat. 
Nat. Ex. Bank, 71 Mo. 221; Potts v. Plaisted, 30 Mich. 
149; Columbian, etc. v. Crump, 42 Md. 192. 

% 21 Wend. 490, 

% 21 N. Y. 343. 
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note and mortgage before refusing to re- 
ceive the sum offered.” The courts should 
treat a tender like any other business trans- 
action, and not so as to give either party an 
undue advantage over the other. If it is ap- 
parent from the testimony that a tender was 
made in good faith which, after a reasonable 
time for computation, the holder of the mort- 
gage refused to accept, his lien will thereby 
be divested, and he must thereafter rely solely 
upon the personal responsibility of the mort- 
gagor.”® 

In Kortright v. Cady” it is said: ‘‘If the 
mortgagor does not tender the full amount 
due, the lien of the mortgage is not extin- 
guished. The mortgagee runs no risk in ac- 
cepting the tender. * * His acceptance 
of the money tendered, if inadequate and. 
less than the amount actually due, only ex- 
tinguishes the lien pro tanto and the mort- 
gage remains intact for the residue.”’ 

After a tender to the mortgagee in posses- 
sion of the amount of the mortgage debt and 
a refusal by him to receive it, as his interest 
in the premises would thereby be divested, 
there is no doubt ejectment would. thereafter 
lie against him. 

SaMuEL MaxwELL. 

Fremont, Neb. 

27 Potts v. Plaisted, 30 Mich. 149. 


% Td. 
2921 N. Y. 354. 








TRUST—TRUSTEE—ACCOUNTING—INTEREST— 
COMPOUND INTEREST. 


BOBB V. BOBB. 


Supreme Court of Missouri, June 7, 1887. 


1. If pleadings are amended, all those prior to the 
time of the amendment and the rulings thereon are 
bandoned. 


If a husband create a trust in favor of his wife 
and children by a conveyance to a third person and a 
reconveyance to himself, no consideration for either 
conveyance having been paid, he cannot claim credit 
for himself or trustee to the amount expressed in the 
deed to himself as the consideration for the convey- 
ance. 


8. If a trustee mingle the trust. funds with his own, 
and then invest them in private enterprises, in an ac- 
counting he will be charged with interest compounded 
annually at six per cent. per annum. 


4. A father as trustee for his children is liable to ac- 
count to them the same as if he were a stranger to 
‘them, even though he has voluntarily and without any 
consideration therefor created the trust. 





5. A father creating a trust in favor of his children: 
is estopped to show that it was without consideration,. 
and he cannot contradict the recital in the deed of a 
consideration to establish a resulting trust in his own: 
grantor’s favor. 


6. A court of equity will not reform such a deed of. 
trust in favor of after-born children, where the trust 
has been administered according to the terms of the 
deed for a long period, and no claim has ever been 
made that the deed was erroneous. 


7. A question raised for the first time in the appel-- 
late court will not be considered. 


Cross-appeals from St. Louis court of appeals. 

Bill for removal of trustee, and account. The- 
following statement is part of the opinion of 
LEwis, P. J., reported in 7 Mo. App. 501: In 
April, 1848, defendant Charles Bobb, who is the 
father of all the other parties beneficially in- 
terested in this cause, conveyed to Miss Hannah 
Letcher, now Mrs..John D. Stevenson, for the ex- 
pressed consideration of $10,000, a considerable 
quantity of real estate situated in the city of St. 
Louis. It does.not satisfactorily appear that any 
consideration was really paid. Miss Letcher was 
a relative, and an inmate of Charles Bobb’s 
household, enjoying his entire confidence. It 
appears to have been his wish to place this prop- 
erty in her hands, in order to secure it against 
possible vicissitude in his own affairs, and so that 
it might be ultimately enjoyed by his wife and 
children. At that time his children were three— 
Charles L., John H., and William H., all infants 
of tender years. Afterwards, and prior to January, 
1845, William H. died, and a daughter, Lucy G., 
now the defendant Lucy G. Taylor, was born. 

In January, 1845, Miss Letcher, being about to 
marry, executed and delivered a deed conveying 
all of the property remaining in her hands to 
Charles Bobb, as trustee, for the sole use and 
benefit of Mary H. Bobb, his wife, and John H., 
Charles L., and Lucy G. Bobb, his children, with 
power to sell or dispose of the same as the bene- 
ficiaries might direct. Miss Letcher had pre- 
viously sold some parcels of the real estate, and 
held notes of the purchasers, secured by deeds of 
trust. These notes went into the possession of 
Charles Bobb, who collected the proceeds. There 
were certain other notes, known as the Kelly and 
Sellick notes, which, with the deed of trust 
securing their payment, were, in December, 1843, 
conveyed, in a deed which was duly acknowledged 
and recorded, by Charles Bobb and the trustee in 
the deed of trust, to Charles L. Bobb; John H. 
Bobb and William H. Bobb. 

The present suit was: commenced in 1859. Its 
general objects are to restrain the defendant 
Charles Bobb from further acting as trustee, or in 
any manner disposing of or interfering with the 
property ; to compel an accounting for his receipts 
and disbursements as trustee; and to divest the 
entire legal title out of the trustee, and cause it to 
be vested in the cestuis que trust. After a lengthy 
trial upon preliminary issues, and two successive 
references, the whole occupying a period of mo 
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than eight years, the circuit court decreed sub- 
stantially according to the prayer of the second 
amended petition. 

The first question to be here considered arises 
upon the prayer of defendants, Charles Bobb, 
George L. Bobb, and his sister, Cora L. Taylor, 
for a reformation of the deed of January, 1845, 
from Hannah Letcher to Charler Bobb, trustee. 
It is claimed that the real intention of the parties 
was to establish a trust for the benefit of Mary H. 
Bobb, wife of Charles Bobb, and of all their 
children then in being or thereafter to be born, 
but that the scrivener, by mistake and without 
authority, inserted the names of the then living 
children only. As the deed now stands, John H. 
Bobb, Lucy G. Taylor and the representatives of 
Charles L. Bobb, who have died since the in- 
stitution of the suit, are each entitled to six- 
twentieths of the estate: while George and Cora, 
who were born after the execution of the deed, 
can only claim one-twentieth part each, as heirs 
of their mother, Mary H. Bobb, who died in 1853. 
A reformation of the deed as proposed would give 
to the defendants George and Cora shares equal 
with those of the other beneficiaries. 

BLAck, J., delivered the opinion of the court: 

On April 18, 1843, the defendant, Charles Bobb, 
conveyed to Miss Hannah Letcher nine parcels of 
land in the city of St. Louis. This deed isin the 
usual form, and expresses no trust. On the 23d 
of Januany, 1845, Hannah Letcher conveyed the 
same property, except three parcels which had 
been sold to Charles Bobb, in trust for the sole 
use and benefit of Mary H. Bobb, wife of said 
Charles and their children, Charles L., John H., 
and Lucy G. Mary H. Bobb died in 1853. There 
had been born to her and Charles Bobb, since the 
execution of the deed of trust, two children, Cora 
and George. In 1854, Charles Bobb, as trustee 
and father and guardian, instituted suit against 
Hannah Letcher, the object of which was to pro- 
cure a reformation of the deed of trust so as to 
allow him to sell the property, or any of it, with- 
out the consent of the children. The deed was 
reformed as prayed. From 1845 to the institution 
of this suit, the trustee sold portions of the prop- 
erty, collected rents from the houses on the prop- 
erty when the deed was executed, built others 
and collected rents therefrom. The object of this 
suit is to compel an accounting. An interlocutory 
degree to that effect was made and a reference 
had. Objections to some of the items of account 
in the report of the referee were sustained, and as 
to those and the matter of compensation of the 
trustee, the cause was again referred. From the 
final decree entered upon these reports, Charles 
Bobb and some of the other defendants have 

appealed. 

1. Of the many reasons assigned to set aside the 
final and interlocutory decrees, some of them 
relate to rulings on the pleadings previous to the 
second amended petition. Those prior pleadings 
are to be regarded as abandoned. None of these 
complaints go to this amended petition or the de- 





fendant’s pleadings filed subsequently thereto, 
and hence the rulings complained of need not be 
considered. 

2. The trusiee now claims that he should have 
had a credit of $10,000, because that amount is 
recited as the consideration in the deed from him 
to Hannah Letcher. The conceded fact is, that 
no consideration was ever agreed to be paid. 
Besides this, he does not appear to have made any 
such a claim in the trial court, and it cannot be 
made here for the first time, even if it had any 
show of right. 

3. Two other objections are to the effect that 
the deed of 1843 to Hannah Letcher was without 
consideration, and, therefore, left the estate in de- 
fendant divestee of all trust, and she had nothing 
to convey by the deed of 1845. There was, in 
reality, no consideration paid by Hannah Letcher 
or any one else for the deed of 1843, though it 
recites a consideration of $10,000. There was a 
show of passing a bag of silver back and forth, 
but it was for the purpose, merely, of giving color 
to the transaction. Still this can make no dif- 
ference; no trust resulted to Charles Bobb be- 
cause of that fact. The consideration expressed 
in a deed is open to parol explanation for most 
purposes. But a want of consideration cannot be 
shown against the recitation in the deed for the 
purpose of defeating the operative words of the 
deed, as for the purpose of showing a resulting 
trust in the grantor. Henderson v. Henderson, 13 
Mo. 151; Hollocher v. Hollocher, 62 Mo. 273; 
McConnell v. Brayner, 63 Mo. 463; McCrea v. 
Purmort, 16 Wend. 475; Farrington v. Barr, 36 
N. H. 86; Kimball v. Walker, 30 Ill. 511. 

Besides this, Charles Bobb joined in the deed 
of 1845. He does not deny the express trust 
created by that deed; on the contrary, by his 
answer he asserts, and inthe most solemn form 
affirms, the trust. Indeed, he asks that the trust 
deed may be reformed so as to place the two 
after-born children upon a footing equal with 
those named therein; whereas now they only 
inherit shares in their mother’s interest. 

But the trustee does contend that the plaintiff’s 
case made by the bill is made to stand on the 
deed of 1843, while the decree, he insists, is made 
to rest on the trust deed. As to the deed of 1843, 
the petition does allege that, while it was made 
without any trust being expressed, yet it was 
fully understood between Miss Letcher and Mr. 
and Mrs. Bobb that she was to hold the legal title 
for Mrs. Bobb and her children then living. But 
the petition goes on and sets out the deed of trust, 
the decree correcting the same and the interests 
of the parties thereunder, the sale of property 
and coilection of rents thereafter. There can be 
no doubt but the deed of trust is also made the 
foundation of the relief asked. Indeed, the 
interlocutory decree as to the first count appears 
to be based solely upon the deed of trust of 1845. 

4. Miss Hannah Letcher, now Mrs. Stevenson, 
was an intimate and trusted friend of Mr. and 
Mrs. Bobb, staying sometimes at their house, and 
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it was for this reason she was requested to and 
did take the deed. She executed the deed of trust 
before her marriage. She says that Charles Bobb 
requested her to take the deed of 1843, for the 
benefit of his wife and children, Charles L., John 
H., and William H.; that Mrs. Bobb was opposed 
to making the deed, saying that she thought the 
property was safer with her husband, and they 
might have more family, when Charles said he 
would attend to that. Mrs. Stevenson says, when 
the deed of trust was made, William was dead 
and Lucy had been born, and she understood 
Lucy was to take the place of William. The 
whole tenor of her testimony is opposed to the 
theory of any mistake. Charles Bobb testified 
that he made the deed of 1843 to satisfy the fears 
of his wife; that he had been compelled to take 
an interest in a boat, and was about to go on the 
river, and she was afraid he would become 
embarrassed; that, when Hannah Letcher was 
about to get married, he talked the matter over 
with his wife, and they concluded to take the 
property back, and that the understanding was, 
she would convey it to him, in trust for his wife 
and their children, born and to be born. This 
effort to correct the deed of trust is made for the 
first time some twenty-four years after it was 
made. Besides this, the petition of Charles Bobb 
to have the deed corrected in the matter before 
mentioned, and which was sworn to by him, sets 
out the interests of the parties, including those of 
George and Cora, precisely as if there had been 
no mistake in the respect under consideration. 
During all this time he had administered the 
trust on the theory that there was no mistake. 
Under these circumstances and on his own evi- 
dence, thus contradicted by his own acts, no court 
would be justified in decreeing a reformation of 
the deed. The deed may have been an unwise act 
and not made with sufficient forethought, but 
the evidence is too uncertain to show that it was 
not prepared in accord with the then intention of 
the parties thereto. 

5. The further objection to the decree is, that 
the trustee was charged with six per cent. interest 
on balances in his hands, compounded annually. 
Whether a trustee should be charged with any in- 
terest upon moneys in his hands, and, if he is, 
then at what rate, must depend much upon the 
particular facts of each case. As to surviving 
partners and administrators, where there has been 
no delay in collecting and paying out the funds, 
they are not to be charged with any interest. 
Gregory v. Menefee, 83 Mo. 413. But in this 
State it has been held, where the administrator 
has used the moneys, not for the interest of the 
estate, but for his own purposes, he might be 
charged with the highest rate of interest. In re 
Davis, 62 Mo. 454. And on moneys in his hands, 
and not reported, but used by himself, he should 
be charged with ten per cent. interest, com- 
pounded annually. Williams v. Petticrew, 62 Mo. 
472. Again, where there was unreasonable delay 
in making settlements, ten per cent., with three 





rests in fifteen years, was approved. Scott v. 
Crews, 72 Mo. 268. The doctrine that compound 
interest may be exacted by way of a punishment 
for breach of trust, has recently been repudiated 
by this court. Cruce v. Cruce, 81 Mo. 684. 

In Perry on Trusts, § 471, it is said: “If he 
(the trustee) has so mingled the money and profits 
with his own money and profits that he cannot 
separate and account for the profits that belonged 
to the cestui que trust, the cestui que trust may have 
legal interest, computed with annual rests, in | 
order to compound it.’’ Again, ‘‘the burden is on 
the trustee to show that he made no profits, or re- 
ceived no benefit, from the money; and if he re- 
fuses to account, or to show the amount of profits 
received, the court will give compound interest, 
in order that it may be certain the cestui que trust 
gets the profits of the trade or business in which 
the trustee has employed the money.”’ 

On the one hand, it appears from the report of 
Mr. B. Gratz Brown, to whom the question of 
compensation of the trustee was referred, that de- 
fendant gave to his property close and careful 
attention. He built many houses upon it, kept 
them in repair and collected the rents. In short, 
he made a valuable property out of his own 
donation to these children, and is not chargeable 
with any neglect in that behalf which -could 
distinguish the trust-estate from his individual in- 
terests. 

On the other hand, the same referee reports that 
the attention given by the trustee to his property 
did not seriously interfere with his other business; 
that he carried on his private business in connec- 
tion with the trust, and the accounts of the trust 
were largely commingled with his own. He was 
engaged in trade, in warehousing, in lending 
mopey, in improving other property, and for a 
time in mining. It would seem no accounts of the 
trust funds were kept for a large portion of the 
time, and no accurate accounts were produced. 
It is true, that the interlocutory decree did 
direct the referees to compound interest on 
balances annually at ten and at six per cent. per 
annuul, so that in reality they never passed upon 
the rate of interest to be charged, or when or how 
often compounded. The final decree, however, 
finds that these balances were used by the trustee 
from time to time for his own profit, by loaning 
the same at a high rate of interest, and by other- 
wise employing the same for his individual] benefit, 
without accounting for the profits so realized; 
and it then proceeds to adjudge him accountable 
for interest on the balances at six per cent., com- 
pounded with annual rests. 

The evidence reported by the referees, and that 
upon which this finding of the court was made, is 
not preserved in this record, and we must take the 
reports of the referees, in so far as they were con- 
firmed, and the findings of the court, as correct. 
It is manifest, from these reports alone, that some 
method of charging interest, in lieu of profits, had 
to be adopted, and we cannot say from this 
record, and the authorities cited, there was any 
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error in this respect. We do not see that § 5560, 
Rev. Stat., has any application to this case. The 
defendant undertook to execute this trust; and 
the law everywhere is, when the proper time 
comes, the trustee must account to the bene- 
ficiaries. 

The judgment of the court of appeals is 
affirmed. 


Nore.—It is a well established rule of practice that 
amended pleadings supersede all previous pleadings, 
in whatever way the amendment is made. Thus, 
where a demurrer was sustained to a complaint con- 
sisting of one paragraph, and the plaintiff, with leave 
of the court, filed what he stated a second paragraph 
of complaint, substantially like the first, it was held 
that the error alleged to have been committed in sus- 
taining the demurrer to the old pleading was waived.! 

Interest on Trust Funds.—If funds are received 
either in the capacity of an agent, administrator, 
executor or trustee to invest, the recipient must in- 
vest them within a reasonable time, usually within six 
months, or thereafter be liable for the interest the 
funds would have earned if they had been properly in- 
vested.2, The ground of his liability is that he has 
been guilty of negligence in omitting to lay out the 
money for the benefit of his trust.’ 

If an administrator or executor keeps money in his 
hands without any apparent reason or necessity, it is 
a breach of his trust, and he is chargeable with inter- 
est. But not during the pendency of the estate in the 
probate court, unless he uses agencies to delay its set- 
tlement.5 And mere delay will not justify a court in 
charging him with interest on balances in his hands.é 

If a trustee, by whatever name he is known, mingles 
his own funds with those of his trust, he is chargeable 
with interest.? In such an instance, and in case he has 


1 Trister v. Trister, 54 Ind. 172; Hunter v. Pfeiffer, 108 
Ind. 197; Debrenil v. Davis, 48 Ind. 396, 

2 Dunscomb v. Dunscomb, 1 Johns. Ch: 510; s. c.,7 Am. 
Dec, 504; Knowlton v. Bradley, 17 N. H. 458; s. c., 43 Am. 
Dec. 609; Stumph v. The Guardianship of Pfeiffer, 58 Ind. 
472. 

8 Roache v. Hart, 11 Ves. 59; Tebbs v. Carpenter, 1 
Madd. 306; Kildare v. Hopson, 4 Bro. P. C. 550; Ash- 
burnham v. Thompson, 13 Ves. 401; English v. Harvey, 2 
Rawle, 305; Depeyster v. Clarksons 2 Wend. 77; The 
King v. Villers, 11 Price, 575; Green v. Winter, 1 Johns. 
Ch. 26; Schieffelin v. Stewart, 1 Johns. Ch. 620; Holridge 
v. Gillespie, 2 Johns. Ch. 30; Davoue v. Fanning, 2 Johns. 
Ch. 252; Adais v. Brimmer, 74 N. Y. 539. 

4Littlehaler v. Gascoyne, 3 Bro. ©. ©. 734; Browne v. 
Sonthouse, 8 Bro. OC. C. 168; Franklin vy. Frith, 3 Bro. C. 
C. 488; Hall v, Hallett, 1 Cox, 184; Seers v. Hind, 1 Ves. 
294; Longmore v. Broom, 7 Ves. 124; Ashburnham v. 
Thompson, 18 Ves, 401; Turner v. Turner, 1 Jac, & Walk. 
89; Goodchild v. Fenton, 8 Y. & J. 481; Merrick’s Estate, 
1 Ash. 805; MecCall’s Estate, 1 Ash. 357; Patterson v. 
Nichol, 6 Watts, 879; Snavely v. Harkrader, 26 Gratt, 112; 
Mackin v. Morse, 180 Mass, 439; Smith v. Smith, 4 Johns. 
Ch, 281; Evertson v. Topper, 5 Johns. Ch. 497. 

5 Hooper v. Bintor, 8 Watts, 72; Deardoff’s Appeal, 6 
Watts, 159; Billington’s Appeal, 3 Rawle, 48. 

6 Dufour v. Dufour, 28 Ind, 421, See Brond v. Abbott, 
42 Ala. 499; Ashley v. Martin. 50 Ala, 587. 

7 8tumph v. The Guardianship of Pfeiffer, 58 Ind. 472; 
Clay v. Clay, 3 Met. (Ky.) 548; Tyson v. Sanderson, 45 
Ala, 864; Stark v. Gamble, 43 N. H. 465; Knott v. Cottee, 
18 E. L, & Eq. 204; Swindall v. Swindall, 8 Ind. Eq. 285; 
Clarkson v. DePlyster, Hopk. Ch. 424; Rogers v. Rogers, 
Hopk. Ch, 515. In matter of Thorp, 4 N. Y. Leg. Ob- 
server, 377; Fox v. Wilcoaks, 1 Binn. 1%; Ringgold v. 
Ringgold, 1 H. & G. 11; Turner v. Williams, 7 Yerg. 172. 





been grossly careless in failing to make investments, 
he is chargeable, at least, with the highest rate of in- 
terest allowed by statute, each case, however, depend- 
ing to a considerable degree on its own circum- 
stances.8 If there is no wrongful intent, simple inter- 
est is sufficient—five per cent. in one case.® 

Whether or not compound interest, or interest with 
annual or semi-annual rests, will be charged against a 
trustee, the early authorities are not in harmony with 
each other; but more harmony exists in modern de- 
cisions. The rule has been stated by the United 
States Supreme Court as follows: ‘‘On the subject of 
compounding interest on’ trustees, there, and, indeed, 
could not well be, any uniform rule which would 
justly apply to all cases. Whena trust to invest has 
been grossly and wilfully neglected; where the funds 
have been used by the trustees in their own business, 
or profits made of which they gave no account, inter- 
est is compounded as a punishment, or so a measure 
of damage for undisclosed profits and in place of them. 
For mere neglect fo invest, simple interest only is gen= 
erally imposed. Six months’ rests have been made 
only where the amounts received were large, and such 
as could be easily and at all times invested.” 10 * 

The object of imposing compound interest is not 
only to punish the offending trustee, but to prevent 
him in any way using his trust funds in a manner 
profitable to himself; for if he may refuse to account 
at the proper time for the interest he has received, 
and not be required to pay interest upon that interest, 
he may thus successfully employ all the accrued in- 
terest in his private business, free of any charge to 
himself, and thereby reap, in the case of great estates, 
much profit by a violation of his duty as a trustee. 
This, the law will not permit, and any other rule 
would be dangerous to the interests of the bene- 
ficiary.! 

Where a will gave the executor a legacy, and de- 
clared it was given in full of all his claim for compen- 
sation, and then directed him to place at interest the 
remainder of the estate, after paying certain claims, 
for the benefit of his child, and the executor retained 
£30,000 and employed it in his business, it was held 
that this was a wilful violation of the terms of the will, 
and he was charged with double compound interest, 
rests being made every six months.” 

So, where the administrator kept open on false pre- 
tenses an estate for twenty-one years, and then suit was 
commenced against him to close up the estate which 
he managed to protract eighteen years more, he was 
charged with full legal interest on all sums over 
£16,000 or £17,000 during the whole period of reten- 
tion, and the account was taken with annual rests, and 
interest charged on the annual balance.!8 


8 Cook v. Lowry, 95 N. Y. 108; Raphael v. Bohm, 11 Ves. 
Ch. 92. 

9 Wilmerding v. McKesson, 103 N. Y. 329; Knowlton v. 
Bradley, 17 N. H. 458; s. c., 43 Am. Dec. 609 (5 per cent.) ; 
Rochester v. Levering, 104 Ind. 562; s. c., 28 Cent. L. J. 
131; Dornforth v. Dornforth, 12 Ves. 180 (4 per cent.) ; 
Ashburnham v. Thompson, 13 Ves. 401; Rocke v. Hart, 
11 Ves. 58; Tebbs v. Carpenter, 1 Madd. 307; Sutton v. 
Clark, 1 Russ. Ch. Cas. 151; Melland v. Gray, 2 Coll. 295; 
Mouley v. Carr, 4 Beav. 49; Hgsking v. Nicholls, 1 G. & 
Coll, 478. 

10 Barney v. Saunders, 16 How. 535. See Grernbary’s 
Case, 1 Wash. 246. 

ul Johnson v. Hedrick, 33 Ind. 129; Wright v. Wright, 2 
McCord (8. C.), 185; Karr v. Karr, 6 Dana, 3; Hannahs v. 
Hannahs, 68 N. Y. 610; Jennison v. Hapgood, 10 Pick. 77. 

12 Raphael v. Boehm, 11 Ves. 92; 8. C., 13 Ves. 407, 590. 

13 Stackpoole v. Stackpoole, 4 Dow, 209. See Hx parte 
Baker, 18 Ves. 246; Wilson v. Cormichael, 2 Dow & Cl. 58; 
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Cases in England of mere neglect have been held not 
sufficient to call for an accounting at compound inter- 
est; but they seem, when the facts are considered, to 
be at variance with the cases cited. 

So when a trustee speculated with the funds and en- 
deavored to stifle inquiry into them, he was charged 
with compound interest.4 

And so where he was directed by the court to invest 
funds and receive the dividends and thus accumulate 
the fund, which he disregarded.¢ 

In Pennsylvania, the early cases deny the right to 
compound interest;!” but these have been overruled 
by recent decisions.!* 

The rule with respect to compounding interest has 
thus been stated by the Supreme Court of Wisconsin: 
“The result of all the authorities seems to be that only 
in cases of fraud or flagrant breach of trust should the 
guardian be charged with compound interest. But if 
he fails to invest the trust funds in his hands so as to 
derive an income from it when he should have done 
80, he should be charged with simplt interest at the 
legal rate, although such failure may not have been 
the result of any fraudulent interest or wilful disre- 
gard of his duty. These are believed to be just and 
voluntary rules, and as they do not hesitate to adopt 
them as the law of this case and other cases like it.’’!? 

Such a fraad is a failure to make annual settlements 
where a statute requires it.” So where the money is 
detained many years, and the jurisdiction of the court 
is denied.2) Likewise, is mingling the trust fund with 
his own fund where the transaction is unexplained, or 
it is not clearly shown that he reaped no benefit there- 
from Simple neglect of a guardian to invest is not 
enough to charge bim with compound interest,” but 
gross neglect is. 

If there is no wilful malfeasance, simple interest on 
the principal and net profits, in case of an investment 
in his own affairs, will be charged. 

After his discharge the fiduciary ie not liable for 


Walker v. Woodward, 1 Russ. Ch. Oas. 107; Birmington 
v. Harwood, 1 Turn. & RB. 48); Docker v, Somers,2 M. & 
K. 655; Heighington v. Grant, 5 M. & Or. 258. 

4 Orackelt v. Bethirne, 1 Jac. & Walk. 586; Tebbs v. 
Carpenter, ] Madd. 290. 

6 Ringgold v. Ringgold, 1 Harr. & G. 11. 

6 Diffenderffer v. Winder, 3 Gill & J. 311. See also Fay 
v. Hour, | Pick. 627; Boynton v. Dyer, 18 Pick. 1; Hughes 
v. Smith, 2 Dana, 253; Hodge v. Hawkins, ] Dey. & Batt, 
666: Karr v. Karr, 6 Dana,8; Pulliam v. Pulliam, 10 Fed. 
Rep. 58; Micon v. Lamar, 12 Fed. Rep. 89; Cassele y. 
Vorman, 6 Mass. 332; Bowles v. Drayton, 1 Desaussure 
(8. C.) 489; 8..C.,1 Am. Dec. 689; Hook v. Payne, 14 Wail. 
262; Jones v. Foxall, 16 Beav. 388; Walrond y. Walrond, 
29 Beav. 586; Coppard v. Allen, 4 Giff. 497. 

7 McCall’s Est., 1 Achw. 857; English v. Harvey, 2 
Rowle, 300. 

% Harland’s Accounts, 5 Rawle, 523; Robert’s Appeal, 
® Pa St. 407. See however Evan’s Est., 1) Phil. 118; 
Brown's Est., 1) Phil. 127; Livingston y. Wells, 88. C. 
#47. In matter of Davis, 62 Me. 460; Hough v. Harvey, 71 
Lil. 722; Salisbury vy. Colt, 27 N. J. Eq. 492; Price v. Peter- 
son, 88 Ark. 404. 

#” lp matters of Guardianship of Thurston, 57 Wis. 104; 
King v. Talbot, 40 N. Y. 76; Spear v. Spear, 9 Rich. Kq. 
16; Reed v. Timmius, 62 Dex. 6&4; Brand y. Albott, 42 
Ala. 498. 

® Ohildose v. Childose, 49 Ala. 227. 

2) Price v. Peterson, 38 Ark. 44. 

2 Dixon v. Storm, 6 Redf. 419; Berwick vy. Harvey, 4 
Reat. 1é. 

2 Gott v. Culp, 45 Mich. 266. 

% Freeman v. Freewan, 4 Redf. 21). 

% Dennis y. Dennis, 16 Md. 7%; Bourne y. Maybin, 3 
Woods ©.€. 7%. 





compound interest thence on, but only simple interest 
on the amount due at that date.% 

If no profits were realized, nor the funds withdrawn 
from their proper channels, and no probability that 
they could not have been invested, compound interest 
will not be charged.” 

If it be shown that his profits did not exceed legal 
interest, he will not be charged compound interest. 

We cannot forbear making some quotations from 
some of the leading cases. In the matter of Harland’s 
Accounts,” Chief Justice Gibson says: “It is a funda- 
mental rule of equity, that a trustee shall not make a 
profit of the fund for himself; and that substitution 
of interest for profits not ascertained is but a modifi- 
cation of it. Such being the admitted basis of the 
rule, no colorable reason can be assigned why it should 
not be applied as well as to an administrator who has 
used the trust moneys without having accounted for 
the profits, as to an executor or trustee, bound by his 
instructions or the nature of his office, to invest for 
accumulation. If he trade with the moneys of the 
fund, he shall, like any other trustee, make good the 
loss or render the gain; and where it is indetermi- 
nate by reason of his refusal to account (always an in- 
dex of fraud), the presumption is, that it was at least 
equal to simple interest for the year, and that in his 
bands at the end of it, it became capital and made 
gain in its turn. If it were no greater, in fact, than 
simple interest for the period, he has no more to do to 
get rid of the presumption of compound profits than 
to show the truth by exhibiting the amounts. While 
he stands out, the presumption that he made more 
than the sum obtained by the method of computation 
employed against him is an irresistible one, else the 
result would make it worth his while to disclose the 
truth. If he kept no accounts, he cannot murmur at 
the adoption of that rule of computation which is 
most beneficial to the fund, and but a reasonable 
penalty for his negligence. Interest is payable period- 
ically, and the matter resolves itself into a question 
whether a trustee may superinduce a state of things 
that shall give him the benefit of its earnings in preju- 
dice of the fund. Take the case of an executor plainly 
bound to accumulate, who deliberately disregards his 
testator’s directions to reinvest, and becomes a bor- 
rower from the fund at simple interest, shad not the 
interest, as it falls due, be principal in his hands, as it 
would have been if he had received it of a stranger? 
Ip such a conjuncture, it is impossible to conjecture 
how the fund can be rightfully left in a less prosperous 
condition than it would have attained had he rein- 
vested according to the terms of the will. To suffer a 
trustee to elude the conditions of the trust by borrow- 
ing from it at simple interest and using the proceeds 
for his own advantage, would offer an irresistible 
temptation to maladmistration, by enabling him to 
benefit by his own wrong, That interest should not 
bear interest is not a dictate of justice; but the effect, 
in particular cases, of arbitrary enactment, bounded, 
it is thought by some, on a questionable policy; and 
in a case distinetly out of the purview of the statute, 
where the statutory measure is arbitrarily but neces- 
sarily assumed for the computation of profits, there is 
no imaginable reason why the product should not be 
compounded where there is reason to believe that the 


% Finnell vy. O’ Neal, 13 Bush, 176; Tanner v. Skinner 
Bush, 1d. 

27 Ames 4. Scudder, il Mo. App. 168, See In re Card 
will, &% Call. 137; Vanee vy. Vance, 32 La. Ann. 186. 

2% Hazard vy. Durant, 14 RB. 1. B. 

295 Rawle, 823. 
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profits were compounded; or why the party benefi" 
cially entitled should not be put in the condition that 
a conscientious discharge of the trust would have put 
him. Ina case of negligence or omission consistent 
with good faith, policy dictates a more indulgent 
course, such as was pursued in Harvey v. English, 2 
Rawle, 308.” 

On the other hand, it is said in Tebbs v. Carpenter™® 
that: “It appears, therefore, from this view of the 
authorities, that a distinction has been taken, as in 
every moral point of view there ought to be, between 
negligence and corruption, in executors. <A special 
case is necessary to induce the court to charge execu- 
tors with more than four per cent. upon the balances 
in their hands. The obligation on executors to lay out 
balances not wanted for the exigences in the testator’s 
affairs is now better understood, since it has been 
settled that they are indemnified against any loss, in 
laying them out in the fund which the court sanctions 
—the three per cents. If the executor has balances 
which he ought to have laid out, either in compliance 
with the express directions of the will, or from his 
general duty, even where the will is silent on the 
general subject, yet, if there be nothing more proved 
in either case, the omission to lay ont amounts only to 
a case of negligence and not misfeasance.”” Compound 
interest was refused. 

In Bryant v. Craig,5! Judge Ormond said: “The 
charge of compound interest seems to be adopted as a 
punishment in those cases where, from the gross 
management of the trustee, it is difficult if not impos- 
sible, to ascertain what the income of the estate would 
otherwise have been; but it may safely be asserted, 
that no estate in money, under the most judicious man- 
agement, can be made to yield compound interest at 
the rate of eight per centum. 

If it had been annually invested under the direction 
of the court, some delay must have been encountered 
in finding a person desirous to borrow and able to 
give the necessary security. It is not reasonable to 
presume that, where so lent, it would always be 
punctually paid, so as to be immediately reinvested; 
nor can it be doubted that it would frequently be 
necessary to coerce payment by suit; and that after 
every precaution had been taken, both principal and 
interest would necessarily be lost. The charge of 
compound interest, therefore, is unjust, because the 
estate could not have yielded that by any prudent 
management in the hands of the owner, had he been 
of age to manage it himself, 

The mere omission of the guardian to apply to the 
court for authority to invest it, and the failure to make 
annual settlements, are not evidence of fraud, but es- 
tablish negligence merely; and the court, therefore, 
acted correctly in refusing to allow compound inter- 
est.”” W. W. THORNTON, 

Crawfordsville, Ind, 

801 Madd, 201, 

8112 Ala, 854, 





WEEKLY DIGEST 


Of ALL the Current Opinions of all the State 
and Territorial Courts of Last Resort, 
and of the Supreme, Circuit and Dis- 

trict Courts of the United States. 


ALABAMA 38, 42, 46, 54, 59, 62, 67, 77, 79, 82, 89, 108, 108, 132 
133, 174, 181, 187, 227, 241 





. 
ARKANSAS ......cccccceee ecuwcesetebeoed 36, 53, 68, 122, 145, 216 
ts ctcnhesenenethes entineteneel 52, 113, 198, 238 
Ee Seccecoccccevescocccesoseses 15, 86, 111, 186 
Fe ee gee 21, 94, 114, 121, 233, 239, 250 
BE itidlainRiewdeniemaieessncmasstinitlCebines 189, 199, 234 
BR cit ccc ccscoces 50, 51, 96, 97, 110, 118, 143, 154, 190, 221 
IOWA 7, 22, 32, 35, 99, 105, 117, 130, 186, 148, 152, 179, 188, 192 
203, 230 
KENTUCKY ..... o¢enebdteneepecbierebitnd 1, 45, 48, 56, 83, 281 
LOUISIANA........ 5, 24, 43, 56, 58, 93, 115, 116, 127, 137, 182, 212 
Ee eoncecccesecncsos 27, 75, 120, 213, 237, 249 
MARYLAND ...... .... pean nsinnbneiinnnindatidiiineiniail 87 
III 4s inase ennaroeereniibameniennnainteauiies 224, 235 
eathse hininigiitenaeneeiccemenncnnsenamendiiialitigiad 158, 177, 197 

76, 223, 225, 226 

81, 178, 185, 193 
MISSOURI...... 6, 44, 57, 78, 107, 123, 126, 138, 142, 146, 149, 176 
TE cnsitinngnnntndernnenneremetiivamnininiabiniaiicntel ‘ 
EE eS 
TT nsitciiiintitiineincitinintiiabetditiadini tiene aaa 


SouTH CAROLINA .. 
PT nthind tend eaehnnnanenhineenanndhonantinn 3 
TEXAS. .2, 3, 14, 256, 26, 41, 74, 91, 100, 106, 140, 144, 217, 232, 240 
UNITED StraTeEs C. C..... 1, 10, 13, 16, 18, 19, 29, 38, 39, 49, 63 
66, 70, 80, 84, 119, 125, 131, 134, 155, 156, 159, 160, 161, 162, 
163, 164, 165, 166, 167, 168, 169, 170, 171, 172, 178, 200, 202, 205 





206, 207, 209, 245 
UNITED StTaTEs D.C..... 28, 30, 31, 69, 135, 151, 214, 215, 219 
220, 244 


UNITED States 8S. C ....12, 37, 102, 157, 158, 175, 180, 195, 196 
208, 211, 212, 229 


MIE Gultancecechawetneecenencckiciaccacntaneshenk nates 65, 72 
SII G40 siti wala cohieene Kadebands cAannAeneememannenaAennll 238 
TID Ghaltnsa ghar ehieesscdennasiaemeesmnnanekenae 9, 124 
ID naccneecanckucedeknceckanndcencnncaanend 47, 101, 243 


1, ADMIRALTY—Criminal Offenses — Assaults—Self-de 
fense. The United States courts can try charges of 
crime committed on the high seas or at any place 
within the admiralty jurisdiction of the United States 
on any vessel belonging in whole or in part to the 
United States or any citizen thereof. A master of a 
ship may inflict moderate personal chastisement on a 
seaman, but it is better to resort to other modes of pun- 
ishment. When assulted by the master, a seaman may 
endeavor to escape; if the master continues the assault, 
the seaman may use means sufficient to repel it.—U. s. 
v. Beyer, U.S. C. OC. (Ga.), May, 1887; 31 Fed. Rep. 35. 








2. APPEAL — Assignment of Error—Evidence.- An 
assigument of error to the admission of evidence wust 
rest On the same objection as was taken in the lower 
court.—Port Worth, etc. R. Co. v. Hogsett, S$. C. Tex., April 
2, 1887; 45. W. Rep. 365, 

3. APPEAL—Bili of Exceptions — Evidence, —-—— kvi- 
dence admitted without objection wust, in Texas, be 
put in the statement of facts, and not in the bill of ex- 
ceptions, or it will not be considered on appeal.— Duji v. 
Drake, 8. ©. Tex., April 26, 1887; 45. W. Rep. 364. 

4. APPRAL—Bond—Nawe of Vbligee. ——— An appeal, 


wherein the appeal bond names no obligee, is void. 
Garrett v. Shove, 3. O. R. 1., May 25, 1887; 9 Atl. Rep. 90l. 
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5. APPEAL—Injanction—Rescission of Order. After 
an order for a suspensive appeal from a judgment dis- 





Satisfaction. In assumpsit for an unliquidated de- 
mand, the plaintiff must prove his damages, though the 








solving an injunction on bond and after the appeal has 
been perfected, the judge’s jurisdiction over the ques- 
tion is terminated.—State v. Judge Civil Dist. Court, 8. C. 
La., May 23, 1887; 2 South. Rep. 396. 

6. APPEAL—Removal of Guardian — Mandamus. 
When a probate court rescinds its order appointing a 
person guardian of a minor, such person can appeal, 
and may compel its allowance by mandamus.—State v. 
Allen, 8. C. Mo., May 16, 1887; 48. W. Rep. 414. 

7. APPEAL—Reporter’s Notes—Trial De Novo—Assign- 
ment of Errors—Filing. A case cannot be-stried de 
novo on appeal when the short-hand notes were certi- 
fied to by the judge, but were not extended till more 
than six months after the trial. An assignment of 
errors filed after the adjournment of the term to which 
the appeal was taken and after argument by the ap- 
pellee, cannot be considered.— Wise v. Usry, 8. C. lowa, 
June 18, 1887; 33 N. W. Rep. 371. 

8. APPEAL — Record— Amendment. Where, in a 
vetition for a writ of certiorari to amend a case on ap- 
peal, it is alleged that the judge will probably make a 
change or addition to a case, the ground for such belief 
should be alleged, and it ought to appear upon facts 
shown that the court will probably make the correc 
tion.—Porter v. Western, etc. R. Co., 8. C. N. Car., May 9, 
1887; 28. E. Rep. 580. 

9. ApPEAL—Remand—Proceedings. When a case 
is remanded with directions to set out a homestead to 
defendant, unless it appears that he is not entitled upon 
some otber ground, the whole case is not reopened, and 
objections that might have been urged on the former 
hearing cannot be set up —Sears v. Marshall, 8.C. App. 
Va., May 12, 1887; 28. E. Rep. 608. 

10. AssIGNMENT—For Benefit of Creditors—Confession 
of Judgment. In Missouri, confessions of judgment 
by an insolvent debtor are valid, though they amount 
to fifty per cent. of his assets and all his property is 
seized thereunder, and such creditors obtain a prefer- 
ence, such judgments not being followed by a voluntary 
assignment nor made in contemplation of one.— Weil v. 
Polack, U. 8. C. C. (Mo.), May 5, 1887; 39 Fed. Kep. 813. 

ll. ASSIGNMENT — For Creditors — Mortgage — Prefer- 
ence. A party in failing circumstances may exe- 
cute a mortgage to secure a debt simultaneously 
created ; but if the mortgage embrace a prior debt, and 
is given to give a creditor a preference, and the creditor 
is aware of it and aids in the arrangement,the mort- 
gage, under Kentucky law, will be for the benefit of all 
his creditors.—McCann v. Hill, Ky. Ot. App., May 14, 1887; 
48. W. Rep. 887. 

12. AsSIGNMENT—For Oreditors — Preferences — Pay- 
ments. In Mississippi, av assignment for the bene- 
fit of creditors may contain preferences, and the pay- 
ment of a debt due the wife,or a mortgage of real 
estate with possession retained by the mortgagor till 
default immediately prior to the assignment, does not 
invalidate the assigument.— Zetes v. Gunter, U.8.8.C., 
May 27, 1887; 78. C. Rep. 1276. 

18. ASSIGNMENI—For Benetit of Creditors— Partner- 
ship. in Lodiana, «a debtor in failing circumstances 
may preter creditors by confessing judgment or by sell - 
ing, mortgaging or pledging his property; but an as 
signment by a partnership of all its assets, preferring 
certain creditors, will be declared to be assignment for 
the equal benefit of all its creditors. Woomsocket R. Co. 
v. Fadley, U. 8. ©. ©. (Ind.), Mareb, 1887; 80 Fed. Rep. 808. 

14. ASSIGNMENT—For Creditors—Power—Schedule.— 
A power granted to apn assignee in ap assignment for 
the benefit of creditors to sell the goods, converting the 
same into cash or its equivalent, does not render the 
deed void on its face. A provision that if any creditor is 
omitted from the list, and bis claim is just, he shall 
share alike ip schedule B,is a substantial compliance 
with the law as to pointing out the beneficiaries.—Kel- 
logg v. Muller, 8.C. Tex., April 22, 1687; 45. W. Rep. #61. 

16. AssUMPSIT — Unliguidated Demand—Accord and 





























def is payment and accord and satisfaction. Such 
defense must be supported by a new contract, express 
or implied, which must be executed. The effect of such 
an arrangement between the parties is a question of 
law for the court.—Sanford v. Abrams, 8. C. Fla., April 18, 
1887; 2 South. Rep. 373. 

16. ATTACHMENT—Rights of Creditor. A creditor 
of an insolvent corporation will not be deprived of a 
lien obtained by him on its assets by an attachment, 
because, at the time of the issuance of the writ, he knew 





_ that the corporation was insolvent.— W hite, etc. Mfg. 


Co. v. Pettes, etc. Co., U. 8. C. C. (Mo.), May 20, 1887; 30 
Fed. Rep. 864. ; 

17. BANKING—Certificate of Deposit—Loss. A de- 
positor, who has lost his negotiable certificate of de- 
posit before indorsement, can recover his deposit upon 
the refusal of the bank to surrender it. unless he give 
an indemnity bond.—Citizens’ Nat’l Bank v. Brown, 8. C. 
Ohio, March 22, 1887; 11 N. E. Rep. 799. : 

18. BANKS—National—Liability of Officers. Officers 
of a national bank cannot be held personally responsi- 
ble because loans made in good faith now appear to 
have been hazardous, nor for money paid out in divi- 
dends because debts then thought to be good have 
turned out to be bad, nor can they be held to the com- 
mon law liability for inattention to duty in not pre- 
venting a hazardous loan, if such loan was made by 
their associates without their knowledge. A director, 
who borrows more than one-tenth of the capital stock 
of the bank, is liable therefore only as a debtor.— Witters 
v. Sowles, U. 8. C. C. (Vt.), April 6, 1887; 31 Fed. Rep. 1. 

19. BENEVOLENT SOCIETIES—Constitution—Decision of 
Directors. Where the constitution of a benevolent 
society provides that ‘‘all claims against the association 
shall be referred to the board of directors, whose de- 
cision shall be final,” and “that no assessments shall be 
paid except on its authority:” Held, that after the de- 
cision of the board of directors refusing payment of a 
death claim, no suit on such claim can be maintained.— 
Rood v. Railway Mut. Ben, Assn., U. 8.C.C. (111.), June 6, 
1887; 31 Fed. Rep. 62. 

20. BILLS AND NOTES — Accommodation Indorser — 
Usury—Estoppel. In a suit by an indorsee against 
an indorser, where it appears that the note was made 
at the same time that it was transferred to the plaintiff, 
who then knew that defendant was an accommodation 
indorser: Held, that the defendant could allege usury, 
though at the time of the execution of the note and 
mortgage given to secure it he executed a certificate 
and affidavit, upon which plaintiff stated he relied, stat- 
ing that the note was business paper for full considera- 
tion, and subject to no defense for want of considera- 
tion, usury or otherwise,—Lewis v, Barton, N. Y. Ct. App., 
June 7, 1887; 12 N. E. Rep. 437. 

21. BILIA aND Norges — Payee —Def Acceptor, 
A payee of an accepted bill, who has paid value to 
the drawer therefor before maturity, is not affected by 
equities between the drawer and accceptor, and is under 
no duty to the acceptor to apply funds of the drawer in 
his hands to the payment of the bill.—Flournoy v. First 
Nat'l Bank, 8,C, Ga., Feb. 1, 1887; 28. E, Rep. 547. 

22. BILLS aND Nores—Payment of Judgment by In- 
dorser—Effect. Payment by an indorser, who is not 
the payee, of a judgment on a promissory note, and the 
assignment to him of the judgment, will give hima 
good title, as against the maker and those claiming 
under him, to the land of the maker against which he 
issues an execution.—Schlei wv. Kallenberg, 8. O. 
Iowa, June 21, 1887; 38 N. W. Rep. 469. 

2. Bory —Condition—Refunding. 





























A bond to re- 


pay money paid asa legacy,if it shall be wanting to 
discharge any debt or demand against the estate, is 
broken, when it appears that part of said monéy was 
ab overpayment.—Alilwein v. Werntz, 8. O. Penn., May 2% 
1887; 9 Atl, Rep. 925. 


24. BONDS — State — Remedies—Suits—Negotiable In 














Vou. 25. 


THE CENTRAL LAW JOURNAL. 


133 











struments. Where a holder of a bond knew of a 
suit pending as to the legality of those bonds, which the 
State desired to be tested in one suit, in a new suit he 
must overthrow by conclusive proof the case made in 
the earlier suit, which was decided adversely to the 
bonds, and the record of that suit is admissible in evi- 
dence. In this case, the equities of the plaintiffs, as 
holders of negotiable instruments, is not determinéd, as 
herein is determined only the right to fund the bonds.— 
Adams v. Board of Liquidation, 8. C. La., May 9, 1887; 2 
South. Rep. 508. 

25. BOUNDARIES — Corners —Monuments. Marked 
corners Called for in a patent, prevail over the corners 
and distances in determining the land conyveyed.— 
McAnninch v. Freeman, 8. C. Tex., April 29, 1887; 4 8. W. 
Rep. 369. 

26. BOUNDARIES—Surveys—Marked Lines. Where 
a tract of land has been surveyed several times by 
different methods, marked lines do not control, unless 
they were made on the original survey.—Moore v. Whit- 
comb, S. C. Tex., April 29, 1887; 4S. W. Rep. 373. 

27. CARRIERS—Stoppage in Transitu—Waiver. A 
consignor may require a carrier to stop and retain 
goods in transitu by a notice to do so without assigning 
his reasons, but an unreasonable refusal to furnish the 
carrier with evidence of the validity of his claim may 
be construed by the carrier as a waiver thereof.—Allen 











v. Maine, etc. R. Co., 8. J.C. Me., March 24, 1887; 9 Atl. - 


Rep. 895. 

28. CHARTER—Warranty of Sea- worthiness—Rejection 
of Vessel. Four impartial, competent and experi- 
enced men, after examination, expressed a belief that 
the vessel was not sea- worthy, and the owner refused to 
dock the vessel and settle the question: Held, that the 
charterers were justified in rejecting the vessel, not- 
withstanding her subsequent good performance.— 
Svendsen v. Stunberg, U. 8. D.C. (N. Y.), May 27, 1887; 31 
Fed. Rep. 86. 

29. COLLISIONS—Damages—Demurrage. In a case 
of collision, the demurrage provided in the charter 
party of the injured vessel will, as a general rule, be 
adopted in determining the damages suffered by delay 
while undergoing repairs.— The Silica v. The Lord Warden, 
U.S. C. C. (Penn.), March 1, 1887; 30 Fed. Rep. 845. 


30. COLLISION — Sailing Vessels — Fog. A sailing 
vessel hove to in a fog should ring a bell, and not blow 
a horn.— The Alfredo, U. 8. D.C. (N. Y.), Mareh 24, 1887; 
80 Fed, Rep. 842. 

31, COLLISION—W harves—Burden of Proof, When 
a vessel, in moving out of a slip, injures another moored 
to the wharf, the former must prove she was without 
fault,— The City of Agusta, U. 8. D.C. (N. Y., Mareh 19, 
1887; 30 Fed, Rep, 844, 

32, CONFLICT OF LAWs—Exemption from Attachment. 
A creditor who is a resident of lowa cannot, in an 
action brought in Nebraska, subject to his judgment 
property of the debtor, also a resident of lowa, which 
has been brought into Nebraska by the debtor for a 
temporary purpose, and which is exempt by the laws of 
lowa,—Mumper v, Wilson, 8, C. lowa, June M4, 1887; 33 N. 
W. Rep. 449, 

48, CONTRACT—Gaming — Options — Conflict of Laws. 
———The law of Wisconsin, relative to contracts for the 
sale and delivery of grain, does not apply to an arder 
given to a resident of Illinois to buy grain in Chicago, 
though the suit is in the United States court in 
Wisconsin, An option reserved to the seller as to the 
time of delivery and the settlement of differences upon 
the contract does not render the vontract void, under 
Illinois law, The custom of “ringing up” among 
brokers is legal. One familiar with the customs of the 
Ohicago board of trade is presumed to contract with 
reference thereto in giving orders to his broker, a 
member thereot.— Ward v. Vosburgh, U. 8. ©. 0. (Wis.), 
May, 1887; 81 Fed. Rep. 12. 


#4, CONTRACT — Subscription — Abandonment.———-A 
subscription to the capital stock of a railroad company 
is avoided by an abandonment of the road by the com- 




















pany.—Delaware, etc. Co. v. Rowland, 8. C. Penn., May 31, 
1887: 9 Atl. Rep. 929. 

35. CONSTITUTIONAL LAW—Bawdy House — Evidence. 
To authorize a conviction, under laws Iowa, 20th 
Gen. Assem. ch. 142, it must be prove: (1) That the 
house in question is a house of ill-fame; (2) that it is 
resorted to for purposes of prostitution or lewdness. 
Therefore, the statutory provision that the character 
of the house may be shown by its general reputation is 
not unconstitutional, as subject one to conviction upon 
evidence of the mere reputation of the house kept by 
him.—State v. Haberie, 8. C. lowa, June 23, 1887; 33 N. W. 
Rep. 461. 

36. CONSTITUTIONAL Law—Railroads — Killing Stock— 
Burying. The law punishing any employee of a 
railroad for carrying off or concealing the carcass of 
any animal killed by the cars wighout first giving 
information, is constitutional.—Bannon v. State, 8. C. 
Ark., May 28, 1887; 48. W. Rep. 655. 

37. CORPORATION—Liability for Torts—Punitive Dam- 
ages. A corporation is liable to an employee of 
another corporation for damages sustained by him in 
the effort, by the governing officers of the first company, 
to take violent and forcible possession of a railroad 
then in the peaceable possession of the second com- 
pany, and such damages may be punitive.—Denver, etc. 
R. Co. v. Harris, U. 8. 8. C., May 27, 1887; 7 &. C. Rep. 
1286. 

38. Costs—Criminal Practice — Joint Defendants — 
Contribution. When two parties are jointly tried 
and convicted, though there be separate judgments, 
each is liable for the entire cests, and may recover 
contribution from the other in case of unequal pay- 
ments.— Dawson v. Sayre, 5. C. Ala., June 29, 1887; 2 South. 
Rep. 479. 

39. Costs—Removed Cause—Stay. Where a cause 
is continued in a State court after a proper petition and 
bond for removal till, by writ of error, it isremanded by 
the Supreme Court of the United States to be removed 
with costs of that court, and the State court awards 
costs to the defendant, a motion to stay proceedings in 
the United States courts till such costs are paid will not 
be sustained, but the plaintiff may proceed on paying 
the costs awarded by the United States Supreme Court. 
— Tugman v. National S. S. Co., U. 8. C0. C. (N. Y.), Mareh 
24, 1887; 30 Fed. Rep. 802. 

40. COUNTY COMMISSIONERS—Official Acts—Induction 
of Officer — Liability. When the county commis- 
sioners refuse to induct the register o1 deeds-elect with 
the proper certificates into his office on the ground of 
his ineligibility for non-residence, they are not liable to 
him in damages if they are acting In good faith and 
under an honest belief.—Hannan v. Grizzard, 8. C. N. 
Car., June 3, 1887; 28. E. Rep. 600, 


41. Courts — Jurisdiction — Constitutional Law.—— 
Under the Texas constitution, district courts have no 
jurisdiction over suits brought for the recovery of 
exactly $500.—Gul/, eto. R. Co. v. Raindolt, 8. C. Tex., April 
19, 1887; 4S. W. Rep. 356. 

42. CRIMINAL LAW—Arson—Curtilage. Itis arson, 
in Alabama, to set fire to a barn opening into the yard 
immediately adjoining the dwelling house and forming 
a part of the inclosure.— Washington v. State, 3. C. Ala., 
May 2, 1887; 2 South. Rep. 206. 

43. CRIMINAL LAW—Appeal—Bill of Exceptions. 
In the absence of a bill of exceptions containing the ev- 
idence or a statement of the facts, a judgment in a 
criminal case will not be disturbed on appeal.— State v. 
Darrow, 3. O. La., May 23, 1887; 2 South, Rep. 387. 

44. ORIMINAL Law—Acts of Defendant— Witness — Co- 
conspirator— Detective, Acts and declarations of a 
defendant after the commission of a crime are evidence 
against himself, but not against his co-defendants, A 
joint defendant in an indictment for swindling, as to 
whom a nolle prosequi has been entered, is a competent 
witness; 80 is a detective, who has permitted a swindle 
to be committed in his presence.—Staée v. Beducleigh, S. 
©. Mo., June 6, 1887; 45. W. Rep. 666, 
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45. CRIMINAL Law—Arson—Churca—Defendant—Char- 
acter. Under the Kentucky law, relative to arson, a 
church is included. When the deiondant offers himself 
as a witnessthe State may impeach his character.— 
McDonald v. Com., Ky. Ct. App., June 9, 1887; 4 8. W. 
Rep. 687. ’ 

46, CRIMINAL Law—Abusive Lanzuage—Premises. 
A person may be guilty, under tae Alabama law, rela- 
tive to the use of abusive languaze, though the words 
are uttered on his own premises azd in an ordinary 
tone of voice.—Mullens v. State, 8. C. Aln., July 1, 1887; 2 
South. Rep. 481. 

47, CRIMINAL LAW—Burglary—Buildirg. A struct- 
ure, being built, intended for a dwelling, but unfit for 
the purpose for which it is ultimately designed, but so 
far complete as to furnish temporary or permanent 
shelter for man dhd beast, or the storage v* tools, etc., 
for safe-keeping, is a “building,” within the meaning of 
Rev. Stat. Wis. § 4409. defining burglary.—Clark v. State, 
8. C. Wis., June 22, 1887 ;. 38 N. W. Rep. 487. 

48. CRIMINAL LAW—Burglary—Value. Under Ken- 
tucky law, it is not necessary to prove the value of 
articles taken away when a dwelling house is felo- 
niously broken into, though illegal in the indictment. 
It makes no difference, if the owner or other persion be 
present at the commission of the offense, whethvr he 
protests or not.—Duncan v. Com., Ky. Ct. App., Miy 19- 
1887; 4S. W. Rep. 321. 

49. CRIMINAL LAw—Counterfeiting — Indictment.- —— 
In an indictment for counterfeiting, under § 5457, Rev. 
Stat. U. S., it is not necessary to allege that the counter- 
feiting was done with the intent to defraud, and such 
intent, if an element of the crime as defined by statute, 
is implied in the allegation of “falsely” making, and 
need not be specifically alleged.—U. S. v. Otey, U. 8. C.C. 
(Oreg.), June 13, 1887; 31 Fed. Rep. 68. 


50. CRIMINAL Law—County Treasurer—Embezzlement. 
An indictment for embezzlement against a county 
treasurer need not specify each fund charged to have 
been embezzled, and no demand for such money by his 
successor in office need be proved. Expert accountants 
may testify asto the result of the examination of his 
book. Irregularities in a trial will be disregarded when 
they do not affect the substantial rights of the accused. 
—Hollingsworth v. State, 8. C. Ind., June 18, 1887; 12 N. E. 
Rep. 490. 

51. CRIMINAL LAW+Conspiracy—Defrauding—Pretenses 
—Admissions. An indictment, charging a con- 
spiracy to defraud divers citizens of Randolph county 
and the public generally, need not set out the names of 
particular persons. Whether the pretenses would have 
imposed on the public is-a question for the jury. The 
acts and sayings of an agent employed after the con- 
spiracy has been organized is admissible against his 
associates, although they were not then present.— 
McKee v. State, 8. C. Ind., June 24, 1887; 12 N. E. Rep. 510. 

52. CRIMINAL Law—Circumstantial Evidence. In 
atrial for burglary, an instruction which states that 
circumstantial evidence must exclude to a moral cer- 
tainty every other hypothesis than that of guilt, and 
then adds that, to convict upon circumstantial evidence, 
it should be such as to produce nearly the same degree 
of certainty as that which arises from direct testimony, 
is not erroneous.—People v. Eckman, 8. C. Cal., June 2%, 
1887; 14 Pac. Rep. 359. 

53. CRIMINAL LAwW—Carrying Weapons—Own Prem- 
ises. The common stairway of a building, on the 
upper floor of which defendant and other parties rented 
and occupied offices for business purposes, is not the 
defendant’s own premises, under the law allowing the 
carrying of fire-arms.—Clark v. State, 8. C. Ark., May 28, 
1887; 48. W. Rep. 658. 

54. CRIMINAL LAW—Disturbing Worship — Instruction. 
~ On a frial for disturbing public worship, an in- 
struction as to doing so wilfully is misleading, when 
there is no evidence showing any justification.—Golden 
v. State, 8. C. Ala., June 20, 1887; 2 South. Rep. 478. 


55. CRIMINAL Law—False Pretenses—Larceny—Statute. 
































The word larceny, as used in the statute about 
false pretenses, cannot be restricted 80 as to refer only 
to grand larceny, and a person may be sentenced to the 
penitentiary, though the property he obtained by false 
pretenses is worth only eight dollars.—Jackson v. Com., 
Ky. Ct. App., June 7, 1887; 4.8. W. Rep. 685. 

56. CRIMINAL LAW—False Pretenses—Indictment. —— 
An indictment for obtaining money by false pretenses 
must show that the accused made false representations 
of a state of things past or present.—State v. Colly, 8. C. 
La., June 14, 1887; 2 South. Rep. 496. 

57. CRIMINAL LAw—Homicide — Threats. Where 
defendant is on trial for killing his wife, a question to a 
witness whether he ever heard anyone speak to the de- 
ceased “about her having acted foolishly in marrying a 
cripple,” is improper.—State v. Blunt, 8. C. Mo., May 16, 
1887; 48. W. Rep. 394. 

58. CRIMINAL Law—Homicide—Threats. The de- 
fendant cannot introduce proof of previous threats by 
the deceased in a case of homicide, unless it is first 
shown that he was attacked or was threatened with 
immediate danger by the accused.—State v. Brooks, 8. C. 
La., June 15, 1887; 2 South. Rep. 498. 

59. CRIMINAL LAw—Jeopardy—Void Proceedings. 
A plea of former jeopardy cannot be sustained on pro- 
ceedings before a justice of the peace, which on their 
face are void.—Johnson v. State, 8. C. Ala., June 2, 1887; 2 
South. Rep. 466. 

60. CRIMINAL LAW—Keeping Gambling Place. Ev- 
idence tai dcfendant was in charge of a room, though 
as ageut for axother, for the purpose of its being used 
as a gambling rcom, is sufficient, though it was not act- 
uaily so used while he was in charge.— State v. Mar- 
chant, 8. C. R. I., March 26, 1887; 9 Atl. Rep. 902. 

61. CRIMINAL Law—Larceny— Finding. One who 
finds a cuff button, and fails to give it upon the demand 
of the owner, is not guilty of larceny, under Tennessee 
law, if he did not know who was the owner at the time 
he found it.—Mayes v. State, 8. C. Tenn., Jan. 15, 1887; 4S. 
W. Rep. 659. 

62, CRIMINAL LAw—Larceny—Kemoval. Laborers, 
who were hired to pick cotton at so much per 100 
pounds, entered the cotton house and removed some 
cotton and put it in with sown cotton which they had 
picked, but which had not been weighed: Held, that 
they were guilty of larceny.—Fort v. State, 8. C. Ala., 
June 20, 1887; 2 South. Rep. 477. 

63. CRIMINAL LAW — Mail Matter — Stealing. To 
maintain a prosecution under sections 5467 and 5469 of 
the Revised Statutes, the mail matter must get into the 
mail in some of the ordinary ways provided by the 
postal authorities, and be under their control.—U. S. v. 
Rapp, U. 8. C. C. (Ga.), March Term, 1887; 30 Fed. Rep. 
818. 

64. CRIMINAL LAW—Nuisance—Indictment. In an 
indictment for keeping a common nuisance, it is not 
necessary to name the persons there described as idle, 
intemperate, dissolute and noisy.—State v. Doyle, 8. C. R. 
I., April 23, 1887; 9 Atl. Rep. 900. 

65. CRIMINAL Law — Polygamy—Edmund’s Act.-—— 
The gist of the offense, under the Edmund’s act, is the 
cohabitation with more than one wife, ostensibly or in 
secret All circumstances tending to prove such co- 
habitation are admissible, and the polygamous relations 
before the passage of the law are admissible to throw 
light on acts charged since that time.—U. S, v. Peay, 8. 
C. Utah, June 29, 1887; 14 Pac. Rep. 342. 

66. CRIMINAL Law—Voting—Fraudulent Registration. 
Where the State statute requires voters to appear 
before the register and take a prescribed oath before 
registering, it is an offense indictable under United 
States laws, for the recorder of votes to knowingly, 
wilfully and fraudulently cause to be entered in the 
registration book the name of a person as a qualified 
voter, who has not so appeared and taken the oath.— 
U. S. v. Molloy, U. 8. C0. C. (Mo.), April 20, 1887, 31 Fed 
Rep. 19. 

67. CRIMINAL Law—Witness—Credibility, 
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the jury may believe a witness to be generally un- 
worthy of credit, they may believe his testimony in the 
particular case.—Nabois v. State, 8. C. Ala., May 30, 1887; 
2 South. Rep. 357. 

68. CRIMINAL Law—Witness—Accused—Infancy. 
In a criminal case the defendant can testify for himself, 
though he has been convicted of grand larceny and has 
served out his term of imprisonment.—Ransom v. State, 
8. C. Ark., May 28, 1887; 4S. W. Rep. 658. 

69. CUSTOM — Navigation — Sound Steamers. A 
custom, allowing sound steamers exemption from art. 
16, of international regulations, when approaching the 
ferries in'East river on the ebb tide, is opposed to law 
and cannot prevail.— The Pequot, U.8. D. C. (N. Y.), April 
4, 1887; 30 Fed. Rep. 839. 

70. CUSTOMS DUTIES—Interest.——In a suit commenced 
November, 186 , against a collector of customs to re- 
cover excess of duties, and brought to trial in Decem- 
ber, 1886, where the question of the right to recover in- 
terest is left to the jury, if the jury find that plaintiff 
was guilty of laches|in prosecuting the action, the 
plaintiff is not entitled to interest during the time he 
was so negligent.—Stewart v. Scheli, U.8.C.C.(N. Y.), 
December 1, 1886; 31 Fed. Rep. 65. , 

71. DEED—For Certain Purposes — Condition. A 
deed to a town of all the grantor’s interest in a strip of 
land, to be used as a highway for such purpose only, 
conveys a fee, and the restriction is, at most, a condi- 
tion subsequent, requiring a re-entry by the grantor on 
a breach.— Vail v. Long Island, etc. R. Co., N. Y. Ct. App., 
June 28, 1887; 12 N. E. Rep. 607. 

72. DEED—Requisites—Ejectment—Equitable Title.—— 
A deed, acknowledged but not witnessed, is not admis- 
sible in Utah, in an action against a stranger thereto for 
the recovery of real estate, nor does it convey an 
equitable title as a contract for purchase, nor can such 
title be asserted when the party loses his claim ona 
legal title. Alease properly executed conveys a legal 
title.— Tarpey v. Desert Salt Co., 8. C. Utah, June 14, 1887; 
14 Pac. Rep. 338. 

73. DESCENT AND DISTRIBUTION—Gift or Purchase.—— 
In determining, in a case of descent or distribution, 
whether an instrument for the conveyance of land is a 
deed of gift or purchase, its recital of the payment and 
receipt of the consideration are material, and it is not 
competent to prove by parol that such instrument is, 
in fact, a deed of gift from a person not named therein, 
and that the consideration mentioned therein was paid 
by him.—Patterson v. Lamson, 8. C. Ohio, March 22, 1887; 
12 N. E. Rep. 531. 

74. DivorcE—Decree—Setting Aside. 
divorce, depriving the wife of her full share of the com- 
munity property, obtained by false testimony, will be 
set aside upon a petition in equity filed by the wife after 
the term, when the falsity of the testimony was not dis- 
covered till then, owing to the husband possessing 
knowledge not accessible to the wife, the wife and her 
counsel not having shown any want of diligence.— 
McMurry v. McMurry, 8. C. Tex., April 19, 1887; 4S. W. 
Rep. 357. 

75. DivorcE—Evidence—Declarations of Agent—New 
Trial. Declarations of the husband’s agent in 
negotiations for the return of the wife are admissible, 
as affecting the question of condonation. The decision 
of the trial judge upon questions of fact in divorce suits 
is conclusive and not revisable.— Thomp v. Th 
8. J. C. Me., March 10, 1887; 9 Atl Rep. 888. 

76. EJECTMENT— Title under Mortgage. Chapter 
112, Laws 1888, does not dispense with proof of the mort- 
gage where title isto be made under a mortgage and 
foreclosure pursuant to a power in it, nor make the 
certificate of sale a substitute for such proof.—Anderson 
v. Schultz, 8. C. Minn., June 13, 1887; 83 N. W. Rep. 440. 

77. ELECTIoNS—Illegal Voting—Local Option. The 
law of Alabama against illegal voting applies to a local 
election, to ascertain the sense of the people on the 
subject of prohibiting the sale of intoxicating liquors.— 
Gandy v. State, 8. C. Ala., May 29, 1887; 2 South. Rep. 465, 




















P ’ 








A decree of 





78. EMINEST DOMAIN — Railroads — Streets — County 
Order—Appeal. Where a railroad is allowed to build 
its track along or across any county road or city street, 
upon an order of the county court of the proper county 
to that effect, such order cannot be appealed from.—St. 
Louis, etc. R. Co. v. City of St. Louis, 8.C. Mo., June 6, 1887; 
4S. W. Rep. 664. 

79. Equiry—Jurisdiction—Trusts. —A billin equity 
to remove a trustee appointed by law, or an assignee 
in insolvency on the ground of unfitness, and asking the 
court to take charge of the trust, must state special 
grounds for such action by the court.—Jones v. McPhil- 
lips, 8. C. Ala., May 26, 1887; 2 South. Rep. 468. 

80. Equiry—Opening Decree—Further Testimony.— 
A motion to open a case will not be granted for want of 
atttention or of capacity of counsel, nor to have evi- 
dence retaken, when the motion fails to show newly- 
discovered evidence, or evidence of which the party 
could not have availed himself at the first hearing.— 
Withers v. Sowles, U. 8. C. C. (Vt.), May 2; 1887; 31 Fed. 
Rep. 5. 

81. Equiry—Pleading—Amendment—Creditor’s Bills— 
Return of Execution—Interlocutory Orders—Appeals.— 
Where an amended bill shows the same objects as the 
first bill, and is filed only to correct a defect in the 
other, the first should not be dismissed, which would 
allow a suit on the injunction bond. For use in a cred- 
itor’s bill the sheriff need not retain the execution tillits 
return day, returning it nullabona. Appeals from inter- 
locutory decrees should be granted only when the prin- 
ciples of the case can be so settled or the chancellor 
doubts his conclusions, and expense may be so saved.— 
Ward v. Whitfield, 8.C. Miss., May 9, 1887; 2 South. Rep. 
495, 








82. Equiry—Rehearing—Extrinsic Facts. On a de- 
cree rendered in vacation, an application for a rehear- 
ing, which is a matter of discretion and not reviewable, 
can be made by the second day of the next term. Ex- 
trinsic facts will be considered on such application 
which are pertinent to the case and are verified by affi- 
davit. A rehearing of adecree given by consent may 
be granted for reasons which would justify the setting 
aside of the consent.—Ezx parte Gresham, 8. C. Ala., May 
9, 1887; 2 South. Rep. 486. 

83. Equiry—Real Estate—Notes—Transfer — Vendor’s 
Lien. A purchaser of two notes, given for the pur- 
chase money of land from the holder of three notes 
therefor, who was told by the holder at the time of his 
purchase that there was an equity against the land, 
which the other note would be used to discharge, is en- 
titled to hold the land under his purchase thereof under 
a sale to satisfy his notes discharged from any claim 
under the third note, if the equity has been paid.— Wal- 
lace v. Arnold, Ky. Ct. App., May 21, 1887; 4.8. W. Rep. 340. 

84. Equiry—Reformation of Policy—Omission of Pro~ 
vision. To obtain the reformation of an insurance 
policy on the ground of an omission of a provision 
orally agreed upon, it must be clearly and satisfactorily 
shown that before the issuance of the policy there was 
a distinct agreement that such provision should be con- 
tained therein, and that it was omitted by mistake.— 
Harrison v. Hartford Fire \Ins. Co., U. 8. C. C. (Mo.), May 
18, 1887; 30 Fed. Rep. 862. 


85. Equiry—Recovery of Land — Improvements. 
Where a party believing he has acquired title to a part 
of an estate, makes valuable improvements, while the 
remaindermen, the plaintiffs, knowing thereof for 
twenty years, make no objection: Held, in a suit by the 
plaintiffs for possession, that they must pay the defend- 
ant the original price he paid, of which the estate had 
the benefit, and for his.improvements so far as they 
were beneficial, and if defendant is charged with rent 
he should be allowed interest on the money due him.— 
Thomas v. Evans, N. Y. Ct. App., June 7, 1887; 12 N. E. Rep 
571. 

86. Equity—Taxation—Personal Property—Sale—Col- 
lusion. A bill to set aside a sale of personal prop- 
erty for taxes, alleging collusion between the owner, 
the collector of revenue and the purchaser, to cut out a 
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mortgage held thereon by the plaintiff, should be dis- 
missed as to the two latter defendants upon their an- 
swer denying such allegations, the cause being upon 
bill, exhibits, answer and general replication.—Paiton v. 
Brunswick § Balke Co., 8. C. Fla., April 18, 1887; 2 South. 
Rep. 366. 

87. Equiry—Trustees—Decrees—Payments.—A trustee 
appointed to receive a fund, while the claims of parties 
thereon are referred to an auditor for determination, is 
bound to take notice of the final decree in the case, and 
he makes an unauthorized payment at his peril. — 
Owings v. Rhodes, Md. Ct. App., June 22, 1886; 9 Atl. Rep. 

88. EVIDENCE—Ancient Deed — Ignoring. An an- 
cient deed, recorded fifty years after its date, which in 
a partition made four years after its date was ignored 
by the grantor and grantee, who were parties to the 
partition, does not show title against the plaintiff’s pos- 
session and his title through that partition.—Hand v. 
Indlow, N. J. Ct. Ch., June 10, 1887; 9 Atl. Rep. 881. 

89, EVIDENCE—Deposition—Possession. A deposi- 
tion taken in another suit cannot be used against a 
person who was not a party to that suit, and could not 
cross-examine the witness. Declarations of one in pos- 
session of land are admissible to show the character of 
his possession ; so the deed to the defendant is admissi- 
ble in a forcible entry case to show the extent of the 
possession claimed by him.— Tumley v. Hanna, 8. C. Ala., 
May 6, 1887; 2 South. Rep. 483. 

90. EVIDENCE—Written—Variation by Parol. The 
assignee of a bond and mortgage may show, in a suit to 
obtain the proceeds realized under a sale by a a prior 
assignee thereof, by a witness who heard the conversa- 
tion between the parties at the time, the first assignee 
being now dead, that the first assignment was merely 
by way of indemnity, the plaintiff seeking the proceeds 
above the amount required for redemption.—Fullwood 
v. Blanding, 8. C. 8, Car., March 19, 1887; 28. E. Rep. 565. 

91. ExECuTORS—Administrators Pro Tem—Powers.—— 
In Texas, an administrator pro tem has only such powers 
as are expressly granted him on his appointment, and 
his office lasts no longer than the day for taking up the 
probate business at the next term of court.—Duli v. 
Drake, 8. C. Tex., April 26, 1887; 48. W. Rep. 364. 

92, EXECUTOR—Deposits as Guardian. Deposits in 
a bank to the credit of G, as guardian, cannot be 
checked out by G’s executor.—Gany v. People’s Nat. Bk., 
8. C. 8. Car., April 21, 1887; 28. E. Rep. 568. 

93, EXECUTORS—Payment—Carrying on Business.— 
A debt due to the deceased can be discharged only by 
payment to the administrator. An executor or admin- 
istrator cannot carry on planting operations at the ex- 
pense of the estate.—Succession of Sparrow, 8. C. La., 
May 9, 1887; 2 South. Rep. 501. 

94. EXECUTORS — Real Estate — Sale — Possession — 
Intruder. ‘A bidder at an execution sale, whose bid 
has been accepted, is an intruder if he takes possession 
of the land without permission and without offering to 
comply with any of the terms of sale, and may be re- 
moved by the statutory process in favor of a subsequent 
purchaser with bond for title, who has paid part of the 
purchase money and has the executors consent to 
taking possession.—Bagley v. Stephens, 8. C. Ga., Feb. 1, 
1887; 2S. E. Rep. 545. 

95. EXECUTOR—Sale of Realty—Petition. A petition 
of an administrator to sell the realty to pay debts must 
show the necessity therefor, and where the only debt is 
the statutory allowance to the widow, and there was a 
will, it must show whether she has elected to take 
under the will or under the law.—Renner v. Ross, 8. C. 
Ind., June 21, 1887; 12 N. E. Rep. 508, 

96. ExECUTORS — Sale of Real Estate — Collateral 
Attack.———-W here, in a proceeding by an administrator 
to sell real estate, the court takes jurisdiction, and 
decides that all the proceedings are regular, such pro- 
ceedings cannot be attacked in a suit brought by the 
heirs and devisees to recover the land. — Ward v. 
Lowndes, 8. C. N. Car., June 9, 1887; 28. E. Rep. 591. 























97. FALSE REPRESENTATIONS—Evidence. Heid, in 
an action for damages for false representation, that 
when the evidence shows that plaintiff, an inexperience 
woman, was induced by defendant to transfer property 
in consideration of certain notes which defendant 
alleged to her were well secured and as “good as 
government bonds,’ which was false, the evidence 
failed to support a verdict for defendant, and a motion 
for a new trial should be sustained.—Bish v. Beatty, 8. C. 
Ind., June 28, 1887; 12 N. E. Rep. 523. 

98. FERRIES—Monopoly—New York City. The city 
of New York, owning all the ferry franchises between it 
and Staten Island, can establish a-ferry to run from one 
place in the city to several on the island, and, though 
such a line stops also at points in New Jersey, yet, it is 
still a ferry. The city is not bound to allow such a ferry 
to be operated as a private enterprise, though its city 
terminus is seven-eighths of a mile from the city 
terminus of the authorized ferry, it not appearing that 
it is necessary for the accommodation of the public.— 
Mayor of N. Y. v. N. J. Steamboat T. Co., N. Y. Ct. App., 
June 7, 1887; 12 N. E. Rep. 435. 

99. FrRE INSURANCE—Proof of Loss by a Partner. 
Where.the assured are partners, proof of loss supported 
by the affidavit of one partner is a compliance with the 
provision of a policy that, “as soon after the fire as 
possible, a particular statement of the loss shall be 
rendered the company, signed and sworn to by the 
d d.”’— Meyers v. Council Bluffs Ins. Co., 8. C. Iowa, 
June 25, 1887; 38 N. W. Rep. 453. 

100. FRAUDULENT CONVEYANCE — Deed — Failure to 
Record. An assignment of a land certificate, which 
is recorded in the general land office but not in the 
county where the land lies, is void, under Texas laws, 
against a judgment creditor.—Lewis v. Johnson, 8. C. Tex., 
June 10, 1887; 48. W. Rep. 644. 

101. FRAUDULENT CONVEYANCE — Evidence. A 
finding by a court, in an action to subject land, alleged 
to have been fraudulently conveyed, to the lien of a 
judgment negativing fraud, will not be disturbed where 
there is evidence sufficient to sustain the finding, 
though in another proceeding the grantor swore that 
he owned the land, or that the grantee made statements 
to that effect.—Conkey v. Hawthorne, 8. C. Wis., June 22, 
1887; 33 N. W. Rep. 435. 

102. FRAUDULENT OONVEYANCE — Husband and Wife. 
A deed of trust, made by an insolvent man to his 
wife for money used by him, which was the proceeds of 
the sale of her land, is vaild against his creditors, 
though he originally gave her the land when he was 
free from debt.—Bean v. Patterson, U. 8. 8. C., May 238, 
1887; 78. C. Rep. 1298. 

1038. FRAUDULENT CONVEYANCE—Suit — Judgment.—— 
In Alabama, a creditor may sue to set aside a fraudu- 
lent conveyance by his debtor without having obtained 
a judgment.—Cartér v. Coleman, 8. C. Ala., June 3, 1887; 2 
South. Rep. 354. 

104. FORCIBLE ENTY AND DETAINER — Landlord and 
Tenant—Notice. ‘Where an owner permits another 
to go into possession of land under an agreement for a 
lease, a tenancy is entered, and the owner cannot sue 
for possession without giving a notice to quit, which, in 
Oregon, must be for ten days, except as to agricultural 
land, when ninety days are required.—Neppack v. Jordan, 
8. C. Oreg., June 13, 1887; 14 Pac. Rep. 353. 


105. HOMESTEAD—Divesting of Right. Under code 
Iowa, §§ 2007-8,-held that, upon the death of either 
husband or wife, a mere declaration of the survivor of 
an intention to hold only the distributive share of the 
husband or wife in the real estate of deceased, unac- 
companied by an actual setting apart of such share, 
does not divest such land of its homestead character, 
and such declaration by asurviving husband does not 
render his homestead liable for the debts of his deceased 
wife.—-Darrah, Admr. v. Cunningham, 8. 0. Iowa, June 22, 
1887 ; 33 N. W. Rep. 445. 





























106. HOMESTEAD—Renting — Abandonment.——Where 
three lots are used as a homestead, but the houses on 
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one are rented out, though the lot is still used as a 
homestead, there being an intention to sell, which is 
afterwards abandoned, a finding, that the three lots 
continued to be a homestead is justifiable.—Newton v. 
Calhoun, 8. C. Tex., June 10, 1887; 48. W. Rep. 645. 

107. HUSBAND AND WI¥rE—Her Property—His Debts.—— 
Under Missouri law, property purchased by money de- 
rived from the rents, issues and products of the sepa- 
rate estate of a married woman, are exempt from at- 
tachment or sale for the sole debts of her husband.— 
Burnes v. Bangest, 8. C. Mo., June 6, 1887; 48. W. Rep. 677. 

108. HUSBAND AND WIFE—Her Estate—Trustee—Waste 
—Wife’s Assent — Limitation — Suit. Property be- 
longing to the wife at the time of marriage in 1871 will 
be presumed, in the absence of other proof, to be held 
as a statutory estate. Her husband has control of such 
estate, but must account for the income and is liable for 
waste, and the statute of limitations in such cases runs 
in twenty years. The verbal assent of the wife to the 
commission of waste by the husbanq, imparts no valid- 
ity to the act, and her sole legatee and devisee, where 
there is no administrator to her estate and there are no 
debts, can sue the husband therefor,—De Bardeleben v. 
Stoudenmire, 8. C. Ala., May 10, 1887; 2 South. Rep. 488. 

109. HUSBAND AND WIFE — Possession—Notice—Bona 
Fide Purchaser—Extension. In Ohio, a conveyance 
of land to husband and wife makes them tenants in 
common of moieties, and such possession by husband 
and wife is notice of their record title, and not of the 
claim of the wife to be sole owner, and that her hus- 
band’s name was improperly put into the deed, and one 
who extends the time of payment of the husband’s in- 
debtedness to him, and takes new notes at a less rate of 
interest, secured by mortgage on that land, is a bona 
jide purchaser for value.—Farmers’, etc. Bank v. Wallace, 
8. C. Ohio, May 10, 1887; 12 N. E. Rep. 439. 


110. HUSBAND AND WIFE—Representations—Estoppel. 
A married woman who represents that she is bor- 
rowing money for her own use, when executing a mort- 
gage, is estopped to claim that she executed the mort- 
gage as a surety for her husband, against one who, 
after diligent inquiry, relied on such representations.— 
Rogers v. Union, etc. Co., 8. C. Ind., June 28, 1887; 12 N. E. 
Rep. 495. 

111. HUSBAND AND WIFE—Separate Property—Pleading 
—Witness—Competency. Where a wife seeks to en- 
join a judgment creditor of her husband from selling 
property he has levied on under his judgment, on the 
ground that it is her separate property, she must state 
whether it is her equitable or legal separate estate, and 
her husband is not a competent witness to prove that it 
is such.—Storrs v. Storrs, 8. C. Fla., April 18, 1887; 2 South. 
Rep. 368. “4 

112. InFanT—Sale of Land—Requirements.—One who 
claims property through the sale of an infant’s inter- 
est, must show affirmatively that all the requirements 
of the law have been complied with.—Zllwood v. North- 
rop, N. Y. Ct. App., June 7, 1887; 12 N. E. Rep. 590. 

113, INJUNCTION—Justice’s Judgment — Defects. 
An injunction will not lie in California to restrain the 
levy of an execution on a justice’s judgment, docketed 
in the superior court, because the summons was fatally 
defective.—Luco v. Brown, 8. C. Cal., June 29, 1887; 14 Pac. 
Rep. 366. 

114. INJUNCTION — Eminent Domain — Constitutional 
Law—Secondary Evidence. The granting of an ad 
interim injunction against a railroad to restrain it from 
occupying land until compensation has been paid is not 
constrained, when there is apparently a bona fide claim 
on the part of the railroad to the right of way in dis- 
pute. The judge need not require in injunction pro- 
ceedings that all means of discovering primary evidence 
be exhausted before secondary is used.— Davis v. Coving- 
ton, etc. R. Co., 8. C. Ga., Jan. 25, 1887; 2S. E. Rep. 555. 


115. INJUNCTION—Street Railroad—Franchises—Sale.— 
A grantee of aright of way over certain streets of a 
city cannot, after the expiration of his grant, enjoin the 
city from selling the same right of way because the city 























has failed to buy its improvements and outfit as it con- 
tracted to do.—Canal St. R. R. v. City of New Orleana, 8. 
C. La., May 23, 1887; 2 South. Rep. 388. ; 

116. INJUNCTION — Suits — Constitutional Law. A 
party cannot be enjoined from prosecuting suits for 
claims, whether well founded or not, under the Louis- 
iana constitution.—State v. Rightor, 8. C. La., April ll, 
1887; 2 South. Rep. 385. 

117. INJUNCTION—Taxation in Aid of Railroads—Repeal 
of Act. Where the law authorizing taxation in aid 
of the construction of railroads has been repealed after 
the tax has been voted, and said road has been trans- 
ferred by a perpetual lease, and the lease shows no in- 
tention to transfer the tax and does not oblige the lessor 
to spend any more money, and neither lessor or lessee 
made any expenditures, relying on the tax: Held, that 
said tax is void, and the collection thereof may be en- 
joined.—Barttel v. Meader, 8. C. lowa, June 22, 1887; 33 N. 
W. Rep. 447. 

118. INSURANCE—For Benefit of Creditor. Where a 
debtor insures his life for the benefit of his creditor, 
who is made the beneficiary, and who pays all expenses 
and agrees to assign the policy to the debtor upon the 
receipt of the debt and advances, the right to the policy 
and its benefits vests absolutely in the creditor, unless 
the debt and advances are paid in the life-time of the 
debtor, and the debtor’s representatives can recover no 
part thereof.—Amick v. Butler, 8. C. Ind., June 23, 1887; 12 
N. E. Rep. 518. 

119. INSURANCE—Life—Mutual Benefit Society—Assign- 
ment. Where the rules of a mutual benefit society 
provide that the benefits shall be paid to the party 
designated by the member in his application or by his 
will, he may, with the consent of the company, transfer 
the benefits, without the formalities of a will, to any 
one, though such party has no insurable interest in his 
life.—Lamont v. Hotel, etc. Assn., U. 8. C. C. (Ill.), May 16, 
1887; 30 Fed. Rep. 817. 

120. INSOLVENCY—Discharge—Objections—Filing. 
Objections to the discharge of an insolvent should be 
filed at the time appointed. If filed subsequently they 
should be disregarded.—Dow v. Young, 8. J. C, Me., April 
1, 1887; 9 Atl. Rep. 893. 

121. INTOXICATING L1IQUORS——Keeping for Sale—Ordi- 
nance—Damnum Absque Injuria. An owner in pos- 
session of liquors, intending to deliver them on an un- 
lawful contract of sale,or his agent in possession and 
participating in his purpose, is within a municipal ordi- 
nance which prohibits the keeping of such liquors for 
unlawful sale. Injury to business from the local option 
law is damnum absque injuria.—Menken v. City of Atlanta, 
8. C. Ga., March 9, 1887; 2S. E. Rep. 559. 

122. INTOXICATING LIQUORS— Minor — Permission by 
Parent. A note by a father to let his son have 
liquor when he wanted it is a continuing authority to 
sell liquor to such minor.—Mascowitz v. State, 8. C. Ark., 
May 28, 1887; 4S. W. Rep. 656. 

123. JUDGE — Special — Powers — New Trial. A 
special judge elected under the statute only to try a 
criminal case, can hear the case upon a new trial in case 
of a reversal.—State v. Sneed, 8. C. Mo., May 16, 1887; 48. 
W. Rep. 411. 

1%. JUDICIAL SALE—Death of Defendant — Equitable 
Conversion. Where, upon petition of defendant, a 
decree of sale of his interest in certain real estate is 
ordered to be sold to satisfy certain attachments 
thereon, such proceeding is a proceeding in rem, and 
the property is then equitably converted into money, 
and the death of the defendant before the sale does not 
necessitate a revival against his heir.—Allan v. Hoffman, 
8. C. App. Va., April 14, 1887; 28. E. Rep. 602. 

125. JURISDICTION—Cross-bill—Citizenship. When 
a suit is filed to foreclose a chattel mortgage the court 
may entertain a cross-bill by one who claims to own 
part of the property, though he be a citizen of the same 
State as the defendant. Creditors of the mortgagor who 
intervene, claiming the mortgage to be fraudulent and 
that the mortgagor has made an assignment for the 
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benefit of creditors, must have obtained a lien on the 
property by action at law.—Osborne v. Barge, U.S.C. CO. 


‘ (lowa), May 8, 1887; 30 Fed. Rep. 805. 


126. LANDLORD AND TENANT—Renit—Lien on Crop.— 
Under Missouri law, a landlord can maintain an attach- 
ment suit against the crop removed from the land with- 
out payment of the rent, provided the crop was grown 
thereon during the term of the lessee, though the crop 
belongs to a tenant of the lessee.—Garroutte v. White, S. 
C. Mo., June 6, 1887; 4S. W. Rep. 681. 

127. LEAsSE—Sale—Division. A sale of a lease car- 
ries the rights and obligations under it, but the sale of 
the right of occupancy may be sold distinct from the 
obligation to pay rent, though the purchaser assumes 
the risk of being put out by the fvilure of the principal 
lessee to pay the rent, though he himself would not be 
Mable for the rent.— Walker v. Dohan, 8. C. La., May 23, 
1887; 2 South. Rep. 381. 

128. LICENSES — First-class Cities — Constitutional 
Law. The Ohio law, relative to issuing a license to 
trades in first-class cities is constitutional, though 
there was only one first-class city then, though it un- 
dertakes to make criminal law in one locality what may 
be innocent in another, though it is objected that it is 
not uniform taxation. and is an effort to raise revenue, 
though it seems to discriminate in favor of farmers, and 
though the applicants may be examined on oath as to 
the amount of their business.—Marmet v. State, 8. C. 
Ohio, March 22, 1887; 12 N. E. Rep. 463. 

129, LIBEL—Provocation — Evidence. In an action 
for libel, evidence of the provocation thereto is admiss- 
ible,in North Carolina.—KXnott v. Burwell, 8. C. N. Car., 
May 27, 1887; 28. E. Rep. 588. 

130. LIMITATIONS—Attorney and Client. The stat- 
ute of limitations does not begin to run upon a cause of 
action arising in favorof the owner of a draft against 
his attorneys, to whom it was sent for collection and 
who did collect it, keeping the proceeds and telling him 
that it had not been paid, until the actual discovery by 
such plaintiff that such cause of action exists.—Wildor 
v. Secor, 8. C. lowa, June 24, 1887; 33 N. W. Rep. 448. 

131. LIMITATIONS—Suits by United States. In suits, 
under act of congress of March 3, 1851, the government 
consents to appear as an equal litigant, and impliedly 
waives all rights peculiar to it as sovereign. Therefore, 
the maxim “nullum tempus occurrit regi’ does not apply. 
—U. 8. v. Hancock, U. 8. C. C. (Cal.), May 2, 1887; 30 Fed. 
Rep. 851. 

182. LIMITATIONS — Negligence — Amendment — Ex- 
emplary Damages.. Where an action for negligence 




















/ alleges that the injury was caused by a failure to light 


the station, an amendment is admissible, alleging that 
the platform was improperly constructed, though as to 
a new cause of action the statute of limitations has run. 
Where the negligence is so gross as to show an entire 
want of care the jury may give exemplary damages.— 
Alabama, etc. R. Co. v. Arnold, 8. C. Ala., May 81, 1887; 2 
South. Rep. 337. 

133. LIMITATIONS—New Promise—Infancy. ‘Where 
an heir, a minor, gives a deed of trust to land to a cred- 
itor in payment of adebt due from the deceased, and 
upon his obtaining his majority repudiates the deed, 
which was expressly made subject to his ratification at 
that time, such action does not interrupt the running 
of the statute of limitations on the debt, and that heir 
can set it up.— Warren v. Hearne, 8. C. Ala., June 16, 1887; 
2 South. Rep. 491. 


134. MARITIME Law— Supplies — Lien — Waiver. 
Taking a note and giving time does not necessarily re- 
lease the maritime lien for supplies furnished. A man- 
ager or part owner should not be allowed a lien on a 
vessel to the prejudice of other lien-holders. No mari- 
time lien arises from advances and supplies made to a 
vessel in her home port.— The Queen of St. Johns, U. 8. 0. 
C., (Fla.), Dec. 18, 1886; 31 Fed. Rep. 24. 

135. MASTER AND SERVANT — Fellow-servant — Boat- 
swain and Stevedore. Libelant, a stevedore, em- 
ployed by a ship owner to help unload a vessel, was in- 














jured by lumber falling upon him out of a sling. The 
steamwinch by which the lumber was handled was op- 
erated by the vessel’s boatswain. Held, that though the 
boatswain was negligent, libelant could not recover, as 
he and the boatswain in this case were fellow-servants. 
— The Fumessia, U. 8. D. C. (N. Y.), April 12, 1887; 80 Fed. 
Rep. 878. : 

136. MASTER AND SERVANT—Injury — Disobedience to 
Rule. The fact that plaintiff had violated a rule of 
defendant’s in not using a stick to make a coupling, 
does not prevent him from recovering, in an action of 
damages for injuries received on account of a defect in 
acar he was coupling, when it appears that the injury 
would have been received if a stick had been used.— 
Reed v. Burlington, etc. R. Co., 8. C. lowa, June 24, 1887; 33 
N. W. Rep. 451. 

137. MASTER AND SERVANT—Interference — Liability. 
If any work is done, resulting from the interference 
ofthe master therein, and any damages ensues, the 
master is liable.—Dgvie v. Levy, 8. C. La., April 25, 1887; 2 
South. Rep. 395. 

188. MASTER AND SERVANT—Negligence—Damages.— 
Where the track gives way under the effect of a rain, 
there is prima facie evidence of negligence in its con- 
struction, and when the evidence is conflicting, whether 
the rain was extraordinary, the case should go to the 
jury. In such case, in the absence of gross negligence 
or of aggravating circumstances, punitive damages are 
not admissible.—Stoher v. St. Louis, etc. R. Co., 8. C. Mo., 
May 16, 1887; 4S. W. Rep. 389. 

139. MASTER AND SERVANT—Risks of Employment.— 
A servant was injured by falling through a trap door, 
occasioned by the negligence of a fellow-servant. He 
assumed the risks and hazards incident to the situation 
by continuing in the employment after he had full 
knowledge of the location of the trap door, and the 
arrangements made to prevent accidents in its use. 
Held, master not liable. — Anthony v. Leeret, N. Y. Ot. 
App., June 7, 1887; 12 N. E. Rep. 561. 


140. MECHANIC’s LIEN — Mortgages — Recording. 
Under Texas laws, mechanic’s liens may be recorded in 
the same book with mortgages.—Quinn v. Logan, 8. C. 
Tex., April 8, 1887; 48. W. Rep. 247. 

141. Minks—Trespass—Damages. In an action of 
trespass upon plaintiff’s mine, the plaintiff can only re- 
cover for ores converted to defendant’s use, unless 
other damages are specially alleged, and, where the 
trespass is wilful, defendant can claim no reduction for 
working expenses.—Patchen v. Keeley, 8. C. Nev., May 10, 
1887; 14 Pac. Rep. 347. 

142. MORTGAGE—Foreclosure — Sale — School Funds. 
Where land is sold under a mortgage for a loan of 
school funds, and the agent appointed by the county to 
attend and bid up the land fails to be present, and the 
land is sold at a grossly inadequate price, the county 
should be allowed to set aside the sale.—Cole Co. v. 
Madden, 8. C. Mo., May 16, 1887; 48. W. Rep. 397. 


143. MoRTGAGE—Right to Keep Alive.——Where a pur- 
chaser of an equity of redemption sold on execution 
obtains title to the land and pays off pre-existing in- 
cumbrances of which he had notice, he cannot keep 
them alive by taking an assignment to himself.— Bunch 
v. Grave, 8. C. Ind., June 22, 1887; 12 N. E. Rep. 514. 


144. MUNICIPAL CORPORATIONS — Bonds — Limitations. 
When bonds of a mnnicipal corporation are issued 
under an ordinance providing they can be paid only 
out of a certain fund, which is mentioned in the bond, 
a purchaser thereof is bound thereby.—Gould v. City of 
Paris, 8. C. Tex., June 21, 1887; 48. W. Rep. 650. 

145. MUNICIPAL CORPORATION — Ordinances — Banish- 
ment. A municipal corporation has no power to 
make the mere presence of a person within its limits a 
crime.—Paralee v. State, 8.C. Ark., May 28, 1887; 4 8. W. 
Rep. 654, 

146. MUNICIPAL CORPORATION—Streets—Assessments. 
— Where commissioners are authorized, continguous 
property benefitted by the opening of a street, each lot 
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must be assessed separately. —City of St. Louis v. 
Provenchere, 8. C. Mo., May 16, 1887; 48. W. Rep. 410. 

147. MUNICIPAL CORPORATION — Water Rates Assess- 
ments—Notice— Voluntary Payment — Recovery. 
The law providing for levying agsessments on vacant 
lots along streets where water pipes are laid is void, in 
so far as it fails to provide for notice to the lot-owners. 
Money therefor, paid to the city, may be recovered be- 
fore itis paid by the city to the holder of the tax- 
certificate, the city not objecting.— Remsen v. Wheeler, N. 
Y. Ct. App., June 7, 1887; 12 N. E. Rep. 564. 

148. NATIONAL BANKS—Mortgages — Ultra Vires. 
The defense cannot urge that the loan, to secure which 
the securities were given, was in excess of the amount 
of a loan permitted by law to the national bank.— Mills 
Co. N. B. v. Perry, 8. C. lowa, June 15, 1887; 33 N. W. Rep. 
341. 

149. NEGLIGENCE—Contributory—Degrees— Railroads, 
Where the plaintiff was injured by a train’s backing 
into a coal-yard, the train having no brakeman on the 
top of the rear car as required by city ordinance: Held, 
that though the plaintiff may have been guilty of con- 
tributory negligence, yet the railroad was liable, if, by 
reasonable care, it could still have prevented the 
accident, or if it failed by its own recklessness to dis- 
cover the danger, which it could have discovered and 
averted by ordinary care.—Dunkman v. Wabash, etc. R. 
Co., 8. C. Mo., June 6, 1887; 48. W. Rep. 670. 


150. NEGLIGENCE— Railroad — Crossing — Master and 
Servant—Proximate Cause. Where a railroad has 
allowed the public to cross its track at a certain point 
for a long time, it is bound to use care proportionate to 
such use, and where a boy finds a torpedo there on the 
track, which the employees had left there contrary to 
orders, though they used torpedos in their duties, and 
the boy takes it among other boys near by, and in 
attempting to open it is injured, the railroad is liable.— 
Harriman v. Pitisburg, etc. R. Co., 8. C. Ohio, March 22, 
1887; 12 N. E. Rep. 451. 


151. NEGLIGENCE — What is — Misplaced Cover of 
Scuttle. A stevédore stepped on the scuttle cover 
in the deck of a ship, and it tilted, precipitating him 
into the hold and injuring him. The scuttle was a 
proper one, but was temporarily misplaced, the cause 
of which did not appear: Held, that no negligence ofthe 
ship owner was proved, and libelant could not recover. 
—Lloyd v. The Theresina, U. 8. D. C. (N. Y.), May 27, 1887; 
31 Fed. Rep. 90. 

152. NUISANCE—Damages. 




















Plaintiff's dwelling was 


‘ ninety-three feet distant from the right of way of a 


railroad company, and his property did not abutt 
thereon: Held, that the annoyance caused by a coal 
chute, properly constructea and within the right of way 
and operated in the usual and customary way, was not 
the subject of damages.—Dunsmore v. Central Iowa R. Co., 
8. C. Iowa, June 25, 1887; 33 N. W. Rep. 456. 2 


1538. OFFICES — Terms — City Charter. Under the 
charter of Grand Rapids,a justice of the peace, ap- 
pointed to filla vacancy caused by death, holds office 
only till the first Monday in May following, and a judg- 
ment rendered by him thereafter is void.—Zdison v. 
Almy, 8. C. Mich., June 16, 1887; 33 N. W. Rep. 509. 


454. OrFICES—Vacancies—Courts. Upon the aboli- 
tion of courts of common pleas the circuit court became 
vested with power to call for new official bonds in cer- 
tain cases, and on failure to give them to declare the 
offices vacant.—Hollingsworth v. State, 8. C. Ind., June 18, 
1887; 12 N. E. Rep. 490. 

155. PATENTS—For Inventions—Anticipation. Pat- 
ent 249,102, to John K. Sax, is anticipated by the Sax and 
Ker patent of 1869 and its reissue of 1870 and 1877.—Saz v. 
Taylor Iron Works, U. 8. C. C. (N.J.), March 30, 1877; 30 
Fed. Rep. 835. 


156. PATENTS—For Inventions—Bungs for Casks. 
Reissued letters patent No. 5,937, granted to Rafuel 
Pentlarge for improvements in bungs for casks: Heid, 
wanting in patentable novelty, and a bill to restrain in- 

















fringements dismissed.— U. S., etc. Co. v. Independent, etc. 
Co., U. 8. C. C. (N. Y.), May 28, 1887; 31 Fed. Rep. 76. 

157. PATENTS — For Inventions — Beer Brewing — In- 
fringement. The third claim of letters patent, 215,- 
679 to George Bartholomew, assignee of Leonard Meller 
and Edmund Hofman, relative to applying carbonic 
acid gas to beer while in the krzusen stage, is patent- 
able, and the defendants have infringed the patent.— 
New Process, etc. Co. v. Maus, U. 8. 8. C., May 27, 1887; 78. 
Rep. 1304. 

158. PAATENTS—Far Inventions—Bill in Equity — Lim- 
itations. A bill in equity to compel the issuance of 
a patent for an invention must be brought within two 
years after the dismissal of the appeal from the com- 
missioner to the supreme court of the district, or it 
must show that the delay was excusable.— Gandy v. 
Marble, U. 8. 8. C., May 27, 1887; 78. C. Rep. 1290. 

159. PATENTS—For Inventions—Burnishing Sole Edges. 
Patent 173,284 to Helms, for burnishing sole edges 
is void.—Union Edge S. Co. v. Keith,U.8.C. C. (Mass.), 
June 6, 1887; 31 Fed. Rep. 46, 

160, PATENTS—For Inventions—Coal-hods. Patent 
of June 19, 1883, to Charles Hoff for coal-hods, must be 
restricted to the formation of the bottoms by a series of 
annular ribs or rings.—Hof v. Iron Clad M. Co., U. 8. C. 
C. (N. Y.), April 27, 1887; 31 Fed. Rep. 45. 

161. PATENTS—For Inventions—Collar and Sleeve But- 
tons. The claim in patent 202,412, to Shubael Cottle, 
for the construction of acollar and sleeve button is 
good; the claim for the button itself is not.—Cottle v. 
Krementz, U. 8. C. C. (N. Y.), May 13, 1887; 31 Fed. Rep. 42. 

162. PATENTS—For Inventions—Anticipation. The 
same process for the same purposes, or clearly sug- 
gested by a prior foreign patent, as matters of 
defense ina suit for infringement of a patent, must 
be shown to have existed prior to the discovery, or the 
invention of the process or device sued on.—Byerly v. 
Cleveland Oil Works, U. 8. C. C. (Ohio), April Term, 1887; 
31 Fed. Rep. 73. 

163. PATENTS—For Inventions—Damages — Profits. 
In proving damages for the infringement of a patent, 
which is merely an incident attached to an article in 
common use, the plaintiff must show that the profits 
claimed could not have been made except by using the 
patent, and that defendants sales took away his oppor- 
tunity to sell, which he would otherwise have had.— 
Roemer v. Simon, U. 8. C. C. (N. Y.), May 17, 1887; 31 Fed. 
Rep. 41. 

164. PATENTS—For Inventions—Disclaimers—Infringe- 
ment. Reissue 5,487, to Alexander Rogers, as as- 
signee of Essau Tarrant, after the disclaimer of the 
tooth-bar therein, is valid. The Hill machine infringes 
that patent. The firm claim in patent 163,398 to John 
Orm is void.— Torrant v. Duluth Lumber Co., U.8. C. CO. 
(Minn.), May, 1887; 30 Fed. Rep. 830. 

165. PATENTS — For Inventions. — Letter and Inyoice 
File. Patent 282,275,to William A. Cooke, Jr., for a 
letter and invoice file is void.—Cooke v. Globe, etc. Co., U. 
8. C. C. (N. Y.), March 16, 1887; 31 Fed. Rep. 43. 

166. PATENTS — For Inventions — Improvements in 
Chains. Letters patent were granted E for an im- 
provement in links of a drive chain which had been 
previously patented by said E. Before the application 
for the last patent other patents were granted for cast 
links, and the alleged improvement last patented by E 
failed to show a novel device: Held, that a bill to re- 
strain an infringement of said patent must be dis- 
missed.— Ewart, etc. Co. v. Moline, etc. Co., U. 8. C. C. (Ill.), 
March 21, 1877; 30 Fed. 871. 

167. PATENTS—For Inventions—Known Process — Im- 
provement. A bill in equity to restrain an infringe- 
ment of a patent will be dismissed when the patent is 
merely for the improvement of a known process and is 
easily suggested, and really is the idea of the person 
who devised the original process.—Herins v. Lublin, U. 8. 
O. C. (N. Y.), May 9, 1887; 30 Fed. Rep. 838. 

168. PATENTS—For Inventions—Process for Shaping 
Lace Mitts—Novelty.—— The claim in letters patent, 
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granted November 9, 1880, to W, P. Jennings, relating to 
the process for lace mitts, is wanting in patentable 
novelty, by reason of the prior known state of the art, 
and a bill to restrain infringement of said claim will be 
dismissed.—Jennings v. L tine, U. 8. C.C.(N. Y.), May 
17, 1887; 31 Fed. 84. 

169, PATENTS—For Inventions—Slop-safes. Patent 
199,806, to John Demarest for slop-safes, is void.—J. L. 
Mott Iron Works v. Cassidy, U. 8. ©. C. (N. Y.), March 22, 
1887; 31 Fed. Rep. 47. 

170. PATENTS — For Inventions — Store-service Ap- 
paratus. The Martin system of store-service ap- 
paratus does not infringe on patents 221,488 and 229,783, 
granted to J. C. White, nor on patent 273,526, granted to 
H. H. Hayden.—Lanson C. R. Co. v. Martin, U. 8. C.C. 
(Mass.), May 2, 1887; 30 Fed. Rep. 824. 

171. PATENTS—For Inventions—Sweating and Curing 
Tobacco—Infringement. The first claim of letters 
patent 91,601, to Leander Burdick and others is for the 
curing of green tobacco leaves, and a process for re- 
sweating is no infringement. Heating tobacco in boxes, 
in a close room, without a metal lined floor or cleats, is 
no infringement of patent 228,928, to Charles S. Phillips. 
Patent 240,266 to Charles 8. Phillips, fails for want of 
novelty.—Phillips v. Kochert, U. 8.C.C. (N. Y.), May 17, 
1887; 31 Fed. Rep. 39. 

172, PATENTS—For Inventions—Utility — Infringer.—— 
A patent will not be declared void for want of utility, at 
the instance of one who is deriving benefit by infringing 
upon its claims.—La Rue v. Western Electric Co., U. 8. CO. 
C. (N. Y.), May 16, 1887; 31 Fed. Rep. 81. 

178. PAYMENT — Application — Debts — Partnership — 
Renewal of Note. In lack of application by the 
debtor, a creditor may apply a payment to any debt; a 
court will, as a rule, apply such payments to an un- 
secured debt instead of to a secured. A renewal of a 
note after the dissolution of a partnership by one 
partner is binding on another, if he recognized and 
consented to it.—Sanborn v. Stark, U. 8. C. C. (Colo.), 
May 4, 1887; 31 Fed. Rep. 18. 

174. PAYMENT—Application—Debts not Due. Pay- 
ments made by one, who has a bond for title, and has 
given a note therefor, must be applied by the vendor to 
that note and other debts due, but not to debts not yet 
due.—Heard v. Pulaski, 8. C. Ala., May 81, 1887;2 South. 
Rep. 343. 

175. PARTNERSHIP—Contract—Corporation. Where 
parties negotiate and contract with another as a 
partnership, they cannot, when sued thereon, claim 
that they were a corporation, unless such knowledge 
was communicated to the plaintiff before the contract 
was made.—McGowan v. American P. T. B. Co., U. 8. 8.C., 
May 2, 1887; 78. C. Rep. 1315. 

176, PARTNERSHIP—Dissolution—Purchase of Claims. 
In settling the accounts between parties, a partner 
can only be allowed against the firm the amount he 
actually paid out in buying up claims against the 
partnership.—Filbrun v. Ivers, 8. C. Mo., June 6, 1887; 4 8. 
W. Rep. 674. 

177. PARTNERSHIP—Surviving Partner — Authority — 
Depositions. A surviving partner can mortgage 
partnership real estate only for the purpose of winding 
up the business and paying his debts, and his mortgage 
of such property in renewal of a mortgage on his 
individual property to one, who, under the circum- 

t » was b d to inquire, will not be upheld against 
the heirs ofa deceased ——e Depositions in chancery 
cases of non-resid may be taken upon 
notice, under How. Stat. “Mich., § 7475.—Brown v. Watson, 
8, C. Mich., June 9, 1887; 38 N. W. Rep. 498. 

178. PARTITION — Attacking Title — Homestead — Ac- 
counting. A bill for partition cannot be maintained 






































against defendants, whose title it attacks. The rever- 
sionary right of children in a homestead, during the 
life or widowhood of the widow, cannot be partitioned 
or sold for partition. An accounting cannot be had 
when no right thereto is shown in the bill, nor is there 
any prayer therefor.—Hardy v. Gregg, S. C. Miss., May 2, 
1887; 2 South. Rep. 858. 





179. PLEADING — Appeal from Justice. On an 
appeal from a justice of the peace, it is too late for de- 
fendant to file an answer after the jury has been called 
and sworn as to its qualifications.—McDowell v. Booth, 8. 
C. Iowa, June 23, 1887; 33 N. W. Rep. 463. 

180. PLEADING—Contract — Variance. Where the 
consideration for a contract is properly stated in the 
pleadings, the written contract is not inadmissible be- 
cause it recites a nominal and immaterial consideration. 
Such a consideration need never be proved.—Struthers 
v. Drexel, U. 8. 8. C., May 27, 1887; 78. C. Rep. 1293. 

181. PLEADING—Misjoinder—Variance. A count on 
a promissory note, which contains a waiver of exemp- 
tions, is not properly joined with counts containing no 
waiver. An instrument under seal cannot be offered in 
evidence under the allegation of a promissory note.— 
McCrummen v. Campbell, 8. C. Ala., June 30, 1887; 2 South. 
Rep. 482 

182. PLEADING—Lis Pendens — Jurisdiction — Answer. 
A plea of lis pendens and of lack of jurisdiction of 
the person must be pleaded in limine litis, and if incor- 
porated in the answer are waived.—Miz v. His Creditors, 
8. ©. La., April 11, 1887; 2 South. Rep. 391. 

188. PLEADING—Variance—Corporate Name. Pay- 
ment for services rendered the F. I. and C. Co. cannot 
be recovered in a suit against F. I. Co., brought on the 
assumption that the two are virtually one and the 
same, without allegation and proof of the identity.— 
McGregor v. Fuller, etc. Co., 8. C. lowa, June 23, 1887; 33 N. 
W. Rep. 464. 

184. PRINCIPAL AND AGENT—Collector—Liability. 
In an action against a collecting agent to recover for 
claims put in his hands for collection, itis sufficient to 
show that the debtor was solvent and the claim could 
have been collected, and that the defendant has not 
accounted for it.— Wiley v. Logan, 8.C. N. Car., May 16, 
1887; 28. E. Rep. 598. 

185. PRINCIPAL AND AGENT—Proof of Agency. The 
fact of agency cannot be proved against the principal 
by the declarations of the alleged agent.—Memphis, etc. 
R. Co. v. Cock, 8. C. Miss., May 9, 1887; 2 South. Rep. 495. 

186. PRACTICE — Action — Splitting — Discretion. 
Under Florida law, it is discretionary with the trial 
judge to order separate trials of the issues, and separate 
judgments may be entered, and such action will not be 
reviewed, uniess there was an abuse of discretion or a 
hardship.—Jefferson Co. v. Hawkins, 8. C. Fla., May 4, 1887; 
2 South. Rep. 362. 

187. PRACTICE—Bill of Exceptions — Res Adjudicata. 
Where a motion to quash an execution is heard on 
its merits and overruled, a new motion cannot be 
entertained because the judge failed to sign the bill of 
exceptions. The matter is res adjudicata. —Hale v. 
Goodbar, 8. C. Ala., Feb. 23, 1887; 2 South Rep. 467. 

188. PRACTICE — Contesting Certificate of Acknowl- 
edgment — Evidence. Where a wife claims that a 
deed, signed by her husband and herself, was not 
acknowledged by herself, as it purports to be, the bur- 
den is on her to show the fact by clear and convincing 
proof, a mere preponderance of evidence not being 
sufficient.—Ford v. Osborne, 8. C. Ohio, March 15. 1887; 12 
N. E. Rep. 526. 

189, PRACTICE—Defective Count—Entire Verdict. 

In assumpsit, a verdict will not be set aside because 
special count in the declaration does not show a cause 
of action, when the common counts are sufficient to 
support it and the verdict is an entire one.—Gebbie v. 
Mooney, 8. C. Ill., June 17, 1887; 12 N. E. Rep. 472. 

190. PRACTICE — Evidence. An order vacating a 
highway must be proved by the record, and cannot be 
proved by parol.— Whetten v. Clayton, 8. C. Ind., June 28, 
1887 ; 12 N. E. Rep. 513. 

191. PRACTICE — Instructions — Negligence — Malice. 
——It is error to insert into a charge the question of 
malice onthe part of the men running the train when 
the accident occurred, when there is no evidence tend- 
ing to show malice.—Nashville, etc. R. Co. v. Seaborn, 8. C. 
Tenn., Feb. 9, 1887; 48. W. Rep. 661. 
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192. PRACTICE—Instruction — Defect in Way. No 
evidence was introduced in an action against a city for 
injuries caused by a defect ina street crossing, as to 
the manner of the construction of the crossing, or the 
quality of the material used, or the length of time 
since its construction. Held,that it was error to in- 
struct the jury that if the defect in the crossing was the 
result of originally defective construction, the city was 
liable without any notice of its existence.—Stein v. City 
of Council Bluffs, 8. C. Iowa, June 25, 1887; 33 N. W. Rep. 
455. 

193. PRACTICE—Juror—Competency. The fact that 
a person is in the employ of the defendant, disqualifies 
him to act as a juror.—Lowisville, etc. R. Co. v. Mask. 8. C. 
Miss., May 2, 1887; 2 South. Rep. 360. 

194. PRACTICE — Parties—Mortgage—Foreclosure. 
A party who bought land subject to a mortgage should 
be allowed to come into the suit, if his application is 
filed before the time for answering has expired, though 
his deed was not recorded till after the suit was 
brought.—Johnston v. Donvan, N. Y. Ct. App., June 21, 
1887 ; 12 N. E. Rep. 594. 

195. PRACTICE—Writ of Error—Bill of Exceptions— 
Condemnation Proceedings. An order of the United 
States Circuit Court, dismissing a case for not having 
been appealed from one State court to another in time 
is a final order, and may be reviewed on a writ of error 
without a bill of exceptions, since the record shows it. 
The sixty days to appeal from the award of commis- 
sioners, in condemnation proceedings in Nebraska, are 
computed from the time their report is filed in the 
county court.—Clinton v. Missouri, etc. R. Co., U. 8.8. C., 
May 27, 1887; 7S. C. Rep. 1268. 

196. PUBLIC LANDS—Grants—Jurisdiction of Courts— 

Patents—Frauds. Congress has the right to dispose 
of the public lands and the courts cannot limit its 
grants. Courts can set aside, cancel or correct patents 
for public lands for mistake or fraud, but the evidence 
must be clear, uneyuivocal and convincing.—U. S. v. 
Maxwell L. G. Co., U. 8.8. C., May 27, 1887; 78. C. Rep. 
1271. , 
197. PUBLIC LANDS — Patents—Validating Acts. 
Upon a bill filed to perfect the title to land under the 
Michigan act of 1879, it must be shown that the claimant 
has strictly complied with all the requirements of that 
act.—Paine v. Newell, 8. C. Mich., June 9, 1887; 33 N. W. 
Rep. 491. 

198. PUBLIC LANDS—Swamp—Vesting Title. When 
township surveys have been made under authority of 
the United States and the plats thereof approved, the 
title to the swamp lands represented thereon passed 
thereupon to the State of California, under the swamp 
land act of 1886.— Tabbs v. Wilhout, 8. C. Cal., July 1, 1887; 
14 Pac. Rep. 361. 

199. RAILROADS — Condemnation Proceedings —Dam- 
ages. In proceedings for the condemnation of a 
strip of land in the middle of a large strip, an instruc- 
tion that the total compensation to be given the owner 
of the land is the difference between the value of the 
entire tract of land before condemnation and the value 
of what remains after the taking of part. Held, not 
erroneous, as directing the jury to deduct benefits 
accruing to the remainder of the land from the value of 
the strip taken, as this could only be true where the 
benefit exceeded the damages, and the jury in fact 
found that the damages exceeded the benefits.—Con- 
cordia Assn. v. M. § N. W. R. Co., 8. C. Tll., June 17, 1887; 
12 N. E. Rep. 536. 

200, RAILROADS — Discrimination. Two rival 
steamboat lines, plying on the same river between the 
same points, bore the same relation to a railroad com- 
pany, both seeking its services to forward their freight. 
The railroad habitually discriminated against one by 
charging fifty cents a hundred more for freight. Held, 
it is liable in damages at the suit of the line so discrim- 
inated against.—Samuels v. L. G N. R. Co., U.8. 0.0. 
(Ala.), April Term, 1887 ; 31 Fed. Rep. 57. 


201. RAILROADS — Elevated—Property Owners—Dam- 





























ages. ———An elevated railroad is a trespass against an 
abutting owner not compensated, and his damages in- 
clude whatever injury or inconvenience result to him 
from the operation of the road.—Drucker v. Manhattan 
R. Co., N. Y. Ct. App., June 7, 1887; 12 N. E. Rep. 568, 

202. RAILROADS — Interstate Commerce Act — What 
Carriers Included. This act does not apply to all 
carriers engaged in interstate commerce, but only such 
as use a railway, orarailway and water-craft, “under 
common control, management or arrangement for a 
continuous carriage or shipment” of property from one 
State to another; nor does it apply to the carriage of 
property by rail wholly within the State, though shipped 
from or destined to a place without the State, so that 
such place is not in a foreign country.—£z parte Koehler, 
U. 8. C. C. (Oreg.), April 4, 1887; 30 Fed. Rep. 867. 

203. RAILROADS — Illegal Aid Tax —Recovery. A 
tax payer, who has paid his portion of a tax to aida 
railroad, which is declared to be illegal, when a portion 
of the money has been paid to the railroad and a por- 
tion is still with the county treasurer, has his remedy 
to recover his payment by mandamus on the county 
treasurer.—LEyerly v. Jasper Co., 8. C. lowa, June 23, 1887; 
33 N. W. Rep. 609. 

204. RAILROADS—Salaries of Commissioners—Appor- 
tionment. In apportioning the salaries of the rail- 
road commissioners, the length of the main track of a 
road in the law, where there are two or more tracks 
between two points, means the distance between the 
two points.—People v. Chapin, N. Y. Ct. App., June 21, 
1887; 12 N. E. Rep. 595. 

205. REMOVAL OF CAUSES. The circuit court of the 
United States, sitting in Ohio, have no jurisdiction to 
try a controversy brought under the statute of that 
State to contest the validity of a will by an original will 
for that purpose, and such controversy is not a proper 
subject of removal.—Reed v, Reed, U. 8. C. C. (Ohio), 1887; 
31 Fed. Rep. 49. 

206. REMOVAL OF CAUSES—Application to Remand.—— 
A plaintiff, a citizen of Illinois, brought suit in the State 
court of Oregon, against a citizen of the latter State, and 
then removed the suit to the United States circuit court, 
making an affidavit that, on account of prejudice, he 
could obtain no justice in the State court, after the 
replication to defendant’s answer was filed, and the 
issue referred to the master to take testimony and the 
testimony was closed, the defendant applied to examine 
the truth of the affidavit, alleging that the same is 
untrue: Held, that the application was too late, and 
that the cause was removable on the ground of diverse 
citizenship, irrespective of the question of prejudice, 
therefore, the application was denied.—Neale v. Foster, 
U. 8. C. C. (Oreg.), June 15, 1887; 31 Fed. Rep. 53. 

207. REMOVAL OF CAUSES—Citizenship—Mortgage:—— 
When a bill is filed to enjoin the foreclosure of a chattel 
mortgage and across-bill is filed for foreclosure, and 
one of the complainants lives in the same State as the 
mortgagor, the cause is not removable into the United 
States court.—Shaver v. Hardin, U. 8. C. C. (Iowa), May 
2, 1887; 30 Fed. Rep. 801. 

208. REMOVAL OF CAUSES — Citizenship — Sheriff — 
Intervenors. A suit brought in a State court against 
the sheriff for trespass in taking possession of plaint- 
iff’s goods, is not changed for purposes of removal by a 
justification by the sheriff as acting under an execution 
in favor of a foreign corporation. which also intervenes 
and admits those facts.— Thorn, etc. Co. v. Fuller, U. 8. 8. 
C., May 27, 1887; 78. C. Rep. 1265. 

209. REMOVAL OF CAUSES — Divorce. A suit for 
divorce was removed under Act March 8, 1887, defend- 
ant in his petition for removal denying the marriage 
and claiming that the controversy arose between 
citizens of different States: Held, on motion to remand, 
that the case would not be removed on the issue made, 
as the determination of that issue would not necessarily 
dispose of the case.—B v. B , U.8, C.C. (Ill.), 
May 16, 1887; 30 Fed. Rep. 849. 

210. REPLEVIN—Fraud—Jury. ‘Where, in areplevin 
case, there is evidence tending to show fraud, such evi- 
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dence should be submitted to a jury.—Landis v. Nef, 8 
©. Penn., May 30, 1887; 9 Atl. Rep. 926. 

211. SALE—Breach of Warranty—Scienter—Represen- 
tations. If the complaint makes out a case of tort 
for breach of express warranty in the sale of bonds, 
which turn out to be worthless, it is not necessary to 
prove a scienter on defendant’s part, and, where the 
defendant expressly affirmed the regularity and validity 
of the bonds, the question of warranty should go to the 
jury.—Shippen v. Bowen, U. 8.8. C., May 27, 1887; 7 8. C. 
Rep. 1283. 

212. SaLE—Credit—Breach of Oonditions—Rescission. 
In a sale on credit, breach of the resolutory condi- 
tion does not arise till the term of credit has expired, 
but fraud vitiates the contract ab initio.— Yaeger Milling 
Co. v. Lawler, 8. C. La., April 25, 1887; 2 South. Rep. 398. 

218. SALE—Conditional—Lease. A lease by which, 
on payment of a certain sum in installments, the title 
shall pass, is a conditional sale, and the title will pass 
when the conditions precedent are performed or waived. 
—Gorham v. Holden, 8. J. C, Me., March 22, 1887; 9 Atl. 
Rep. 894. 

214. SALVAGE — Pilot —Extraordinary Services. A 
pilot, though on board the vessel, may be a salvor, if he 
has not yet assumed the relation of pilot to her. A pilot 
rendering aid to an unnavigable vessel is not bound by 
the New Jersey statute, and his services may be those 
of a salvor.—The Wisconsin, U.S. D.C. (N. Y.), May 6, 
1887 ; 80 Fed. Rep. 846. 

215. SALVAGE—Rudderless Vessel—Services— Award.— 
The steamship W. was close to New York harbor, and 
had lost her rudder, but was otherwise sound and 
staunch. The outlook of the weather was doubtful, but 
she was in no especial danger. The steamship N. towed 
her into the harbor. The N’s value was $450,000, and 
that of the W. with cargo and freight $505,000. Held, 
that $4,000 should be allowed for salvage.—Cushing v. 
The Wisconsin, U.S. D.C. (N. Y.), May 6, 1887; 30 Fed. 
Rep. 879. 

216. SCHOOLS—Cutting Timber—Directors. School 
directors cannot authorize the cutting of timber on 
school lands, and such authority is no defense to an 
action by the State for so doing.— Widner v. State, 8. C. 
Ark., May 28, 1887; 4S. W. Rep. 657. 

217. SCHOOL LANDS — Interest —Occupancy. Pay- 
ment of one-thirtieth of the price of school lands, with 
one year’s interest at the time of purchase, is a full dis- 
charge of all interest, claim or claim for use of the land 
for one year from the date of payment, under Texas 
law.—Barker v. Torrey, 8. C. Tex., June 2%, 1887; 48. W. 
Rep. 646. 

218. SCHOOLS — Officers — Action. The duties de- 
volved on the members of the school board, or upon 
the moderator and director, by the statute, can only be 
performed by those officers ‘acting in conjunction.— 
State v. School District 49,8. C. Neb., July 6, 108; 83 N. W. 
Rep. 480. 

219. SEAMEN’S WAGES — Canal Boatmen— Lien. 
Libelant was employed on claimant’s canal boat, which 
was propelled by claimant’s steamboat, on which he 
alsu rendered some slight services. The action was 
brought against the steamboat to recover for services 
rendered general by libelant. Held, that the relation of 
the canal and steamboats was not such as to make the 
canal boat a part of the steamboat, and the steamboat 
could not be charged with alien for labor performed 
on the canal boat.— Taylor v. The Ida Meyer, U.8. D. ‘e 
(N. Y. ), May 19, 1887; 31 Fed. Rep. 89. 


220. SEAMEN’S WAGES —Lien—Contract—Waiver. 
The lien of seamen on a ship for their wages is not 
waived because they hire to the charterers of the ship 
on a wrecking expedition, when the owner and master 
accompany them. In such case,if at the time of the 
making of the contract the master and owner knew 
that the charterers were insolvent and did not commu- 
nicate that fact to the , their agr t to re- 
lease the lien on the ship will be disregarded.— The L. L. 
































Lamb, U. 8. D. ©. (Mich.), June 1, 1887 ; 81 Fed. Rep. 29. 








221. SHERIFF’Ss SALE—Good and Void Judgments. 
A sale by a sheriff under several judgments, of which 
some are void, is also void, though one of the judg- 
ments may be valid.—Fenier v. Deutchman, 8. C. Ind., 
June 22, 1887; 12 N. E. Rep. 497. 

222. SHIPPING—Joint Enterprise—Liability. Where 
several companies put boats together in one trade, 
forming one line with one agent managing and con- 
trolling all, each company is jointly liable for the de- 
fault or negligences of those placed in charge of any of 
the boats.—San M. I, Co. v. Kountz Line, U. 8.8. C., May 
28, 1887; 78. C. Rep. 1278. 

223. SPECIFIC PERFORMANCE —Pleading—Amendment. 
In an action for specific performance of a parol 
contract to convey land, the proof as to the boundaries 
and the nature of the conveyance to be made did not 
conform strictly with the allegations relative thereto in 
the complaint. Held, that the pleadings could be 
properly amended so as to conform to the proof.— 
Cairncross v. McGrann, 8. C. Minn., June 15, 1887; 33 N. W. 
Rep. 548. 

224. SUBROGATION—Principal and Surety—Trusts. 
A surety who has been compelled to compensate an 
estate for securities thereof, appropriated by his prin- 
cipal for his own uses, is subrogated to the rights of the 
estate, which he can assert against the transferee 
thereof with notice.—Blake v. Traders’ Nat. Bank, 8. J. CO. 
Mass., June 30, 1887; 12 N. E. Rep. 414. 

225, SuUMMONS—Publication—Afidavit. An affidavit 
of non-residence must be made prior to the publication 
of the survivors; otherwise such publication will con- 
fer no jurisdiction.—Barber v. Morris, 8. C. Minn., July 8, 
1887 ; 33 N. W. Rep. 559. 

226. SoMMONS—Service—Exemption. A party who 
has come into the State in good faith to give evidence 
as a witness, is exempt from the service of a summons 
in a civil action against him, in coming, while in 
attendance, and for a reasonable time thereafter in 
which to return.—Sherman v. Gundlach, 8. C. Minn., June 
14, 1887; 33 N. W. Rep. 549. 

227. TAXATION—Delegation — School District. In 
Alabama, the legislature can delegate the power of 
taxation only to municipal corporations, and not to a 
school district.—Schultes v. Eberly, 8. C. Ala., May 26, 
1887; 2 South. Rep. 345. 


228. TAXATION—Grand List—Alterations—Exemptions 
—Corporations—School Districts—Ofiicers. The tax- 
list is good as deposited at the proper time by the 
listers, though subsequently altered by them. Buildings 
owned by a private corporation for general execution, 
which were procured and used for in carrying on the 
school, are exempt from taxation, though parts of them 
are rented out. It is not necessary that the deed should 
show that the property is to be used for a charitable 
purpose, and colleges and academies are public schools 
in the tax law relative to exemptions. Stock should 
not be assessed against stockholders when it does not 
exceed in value the property of the corporation, all of 
which is taxed. A collector of taxes of a school district, 
elected at a meeting held at a different time from that 
provided by law, cannot justify under a tax-warrant.— 
Willard v. Pike, 3. OC. Vt., June 29, 1887; 9 Atl. Rep. 907. 


229. TAXATION—Immunity—Railroads. Exemption 
from taxation must be very plain. A branch road, 
which is really another corporation, cannot claim 
exemption as a part of the main road. Missouri rail- 
roads, when sold to foreign corporations, become sub- 
ject to taxation, under the State law, though prior 
thereto they were exempt.—Chicago, etc. R. Co. v. State, 
U. 8. 8. C., May 23, 1887; 78. C. Rep. 1800. 

230. TAXATION — Public Lands — Location. Land 
was located under a warrant, which was found to have 
been relocated, when the then owners of the land paid | 
the government the usual price therefor, and a patent 
was issued, stating the facts: Held that, for purposes of 
State taxation, the title vested at the date of the 
original location.— Vinton v. Cerro Gordo Co., 8. C. Iowa, 
June 23, 1887; 33 N. W. Rep. 618. 
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231. TAXATION—Roads — Assessment — Constitutional 
Law. An act assessing land lying for 800 feet there- 
from for macadamizing a county road is unconstitu- 
tional.—Graham v. Conger, Ky. Ct. App., May 14, 1887; 4 8. 
W. Rep. 327. 

232. TENANTS IN COMMON —Lien for Improvements— 
Purchaser with Notice.——Where A and B lease several 
sections of land, continguous to their own, and use 
them in common, and A, at the request of B, pays the 
rental and the expense of fencing them, and B sells to 
C, who gives his note to A for B’s debt to him, and C 
subsequently conveys the land to his wife: Held, that 
the lands in the hand of the wife, who purchased with 
knowledge, are subject to a lien by A for his improve- 
ments made at the request of B.— Torrey v. Martin, 8. C. 
Tex., June 10, 1887; 48. W. Rep. 642. 

233. TRESPASS—Animals Running at Large—Remedies. 
Where the stock law obtains, animals running at 

large may be impounded and held until the damages 
they have done and the costs of keeping them are paid, 
and a summary remedy is provided, but the common 
law remedy for trespass is also allowable.—Bonner v. 
De Loach, 8. C. Ga., Feb. 1, 1887; 2S. E. Rep. 546. 

234. TRUST DEED — Mortgage — Redemption. A 
grantor and beneficiary, in a trust, agreed that 
on default the property was to be sold and that the 
beneficiary would buy it in, and then give a deed in fee 
to the grantor, who would, in consideration of the 
extension of time, give back a mortgage. The sale was 
made, the beneficiary bought the property but refused 

_to convey tothe grantor, and quitclaimed to a third 
party who had knowledge of the fact that the grantor 
claim an equity of redemption: Held, that as between 
such purchaser and grantor, the transaction between 
the grantor and the beneficiary was a mortgage, and 
the grantor had a right to redeem.— Union, etc. Ins. Co. 
v. Slee, 8. C. Ill., June 17, 1887; 12 N. E. Rep. 543. 


235. TRUSTS—Execution of the Use—Trustee—Resulting 
Trust. A conveyance to A in trust for the use of B, 
wife of C, is executed in Bon the death of C, and her 
legal estate is not divested by herre-marriage. In such 
case A cannot prove by parol testimony that he paid 
part of the purchase money to sustain a contract as a 
resulting trust, that he was to have the land on B’s 
death.—Moore v. Stinson, 8. J.C. Mass., June 29, 1887; 12 
N. E. Rep. 410. 


236. TrusTs—Life Estate — Reversion—Effect of Quit- 
claim. F conveyed real estate to N in trust to 
sell same and apply the proceeds to the support of F’s 
wife and children during the life of the wife; F subse- 
quently quitclaimed the property to N for the sole 
purpose of further securing the income to the wife and 
children: Held, that the quitclaim did not affect the 
conditions and limitations of the original trust, but left 
the reversionary estate in the grantor, where it was 
before the execution of the quitclaim. —Nearpass v. 
Newman, N. Y. Ct. App., June 7, 1887; 12 N. E. Rep. 557. 


237. Trusts—Termination — Extrinsic Evidence. 
A personal trust terminates with the life of the trustee, 
and an absolute conveyance may be shown to be acon- 
veyance in trust for the grantor and was so intended 
by the parties, and, in construing the terms of a trustin 
a written instrument, extrinsic evidence is admissible 
to prove all material facts known to the parties at the 
time.— Hinckley v. Hinckley, 8. J.C. Me., March 23, 1887; 9 
Atl. Rep. 897. 

238. Usury—Deed—Reconveyance. When a deed 
is an absolute sale of land, and by subsequent agree- 
ment the grantee agrees to reconvey upon payment of 
the debt for which the land was conveyed, with usu- 
rious interest thereon, the deed is not thereby vitiated. 
—Barfield v. Jefferson, 8. C. Ga., Feb. 1, 1887; 28. E. Rep. 
554. 























239. TURNPIKES—Excessive Toll—Penalty. A toll- 
gatherer is liable to the $10 penalty provided, who de- 
mands and receives more than the legal toll. When 
the county commissioners fail to fix the legal rate of 
toll for years, a toll-gather is not liable to the penalty 








who takes toll at the rate last fixed.—Culbertson v. Kine- 
van 8. C. Cal., July 1, 1887; 14 Pac. Rep. 364. 

20. VENDOR AND VENDEE —Defect of Title — Knowl- 
edge. A purchaser under a warranty deed, know- 
ing at the time of a defect of title, cannot resist the 
payment of the purchase money, though the vendor 
contracted to furnish him a perfect title.—May v. Ivie, 
8. C. Tex., May 31, 1887; 4S. W. Rep. 641. 

241. WAREHOUSE—Receipt—Transfer. A transfer 
of a warehouse receipt, issued by the warehouseman to 
himself, creates an equitable title against all but cred- 
itors and bona fide purchasers, which, after forfeiture, 
becomes a legal title.—Alabama State Bank v. Barnes, 8. 
C. Ala., June 2, 1887; 2 South. Rep. 349. 

242. WATER—Diversion Thereof — Damages — Limita- 
tions. A diversion of the water of a spring from its 
natural channel, whereby plaintiff was deprived of its 
use for his tannery, is a legal injury, and the plaintiff's 
damages are the diminution of the rental value of the 
tannery during the diversion, and such action is a con- 
tinuing injury, and the statutory bar applies only to 
damages accruing before the statutory limit.—Colrick v. 
Swinburne, N. Y. Ct. App., May 3, 1887; 12 N. E. Rep. 427. 


243. WATER-COURSES—Mill Rights—Interference. 
A mill owner, who is making too little use of his water- 
power, for want of improvements, cannot complain of 
the too great or too profitable use of the water-power 
by owners higher upthe stream by their expensive 
works to his detriment when he can avoid such injury 
by a slight expense in making the proper improve- 
ments.—Coldwell v. Sanderson, 8. C. Wis., June 1, 1887; 33 
N. W. Rep. 591. 

244. WHARFAGE—How Computed. Held that, un- 
der the wharfage act of 1877 of New York, the rates of 
whartfage is calculated by the registered, not the gross 
tonnage of the vessel.—Bartlett v. The Craigendoran, U. 
8. D. C. (N. Y.), May 27, 1887; 31 Fed. Rep. 87. 


245. WHARFAGE—Implied Contract. A vessel made 
fast to a place on the banks of the Mississippi, where 
no prohibition to land existed, and no facilities for se- 
curing vessels or landing goods existed: Held, no im- 
plied contract to pay wharfage dues existed.—Sweeny v. 
The Lizzie E,U. 8. C. C. (La.), March 15, 1887; 30 Fed. 
Rep. 877. 

246. WILLS — Advancements — Interpretation. A 
testatrix gave Wer three daughters and one son prop- 
erty in equal proportions, which they received at a 
valuation to be accounted for in the final settlement of 
the estate. By her will she gave her property in equal 
shares to her three daughters and to a trustee, her son, 
for the benefit of his wife and children. Held, that the 
trust estate was not chargeable with advancements to 
the son, but that the daughters were so chargeable 
with advancements to themselves in favor of the trust 
estate.—Kennedy v. Badgett, 8. C. 8. Car., May 5, 1887; 28. 
E. Rep. 574. 


247. WILLS—Advancements—Injunction. Where a 
will directs that all claims by the testator against his 
children be treated as advancements and allowed them 
on the settlement, a suit to collect such claim will be 
enjoined, unless the estate is insolvent, or the legatee 
will not be entitled under the will to the amount due on 
the claim.—Lewis v. Lundy, N. J. Ct. Ch., June 3, 1887; 9 
Atl. Rep. 883. 

248. WILLS—Construction—Kin. Where a testator 
gives his estate, or a part thereof, to his next of kin, 
but leaves the proportions doubtful, it is natural to 
suppose he had the statutory distribution in mind and 
to so interpret the will.—Dunlap’s Appeal, 8. C. Penn., 
June 1, 1887; 9 Atl. Rep. 936. 

29. WILLS—Devise—Sale. The proceeds of a sale 
of land, which the grantor has devised by his will, go to 
the residuary legatee, unless the will otherwise pro- 
vides.—Emery v. Union Soc. of Savannah, 8. J. C. Me., 
March 30, 1887; 9 Atl. Rep. 891. 

250. WITNESS — Compet y-—D d Party. 
Where plaintiff, in a suit on a note given by a partner- 
























































144 i THE CENTRAL LAW JOURNAL. 


No. 6. 








ship, of which the members are now dead, testifies as to 
the loss of the note, and then on cross-examination 
testifies to the execution and delivery of a similar note 
by himself to the partnership, which is pleaded as.a 
set-off, he may testify as to the circumstances under 


which it was executed and delivered, and when both. 


notes are connected together in such transactions, he 
may testify as to all the circumstances connected with 
both notes.—Shipp v. Davis, 8. C, Ga., Feb. 1, 1887; 28. E. 
Rep. 549. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QuERY No. 7. 

1. Can a person not admitted as an attorney appear 
in a court of record in his own case, and under what 
law? 2. Can a party, under objections, appear in a 
court of ajustice of the peace? 3. Can he appear for 
clients and conduct their cases in justice’s courts or 
courts of record? 4. Ifthey can’t appear in any of the 
above circumstances, tell us which ones and where to 
find the law to substantiate. T.L.S. 

Des Moines, Iowa. 

QUERIES ANSWERED. 
QuERY No. 20 [24 Cent. L. J. 383.) 

A, a citizen of O, holds a joint and several note on 
B and C, citizens of O, and D, a citizen of Kan. All 
three make assignments to citizens of O. Will A’s 
claim be barred as against D if he fails to file his 
claim with any of the assignees? What would be the 
effect as to D, by A filing his claim with the assignees 
of B and C? A SUBSCRIBER. 

Answer. A is not required to sue any of the makers, 
but he can sue some and disregard the others. 1 Story 
on Cont. § 62; 1 Parsons on Cont. 12. Ifone of the 
makers pays the whole debt or more than his share, 
he must look to the others for contribution. 1 Story 
on Cont. § 68. Even if the insolvents were dis- 
charged by law from all their debts, yet A’s right to 
collect the whole of the debt from the others would 
not be affected. 1 Parsons on Cont. 28. H. 


Qurry No. 21 [24 Cent. L. J. 383.) 

Section 1962, Code Ga., provides: “There shall be 
no taking of mortgages in this State.” Is this pro- 
visién in conflict with the principle decided in the 
majority of the cases cited in the article of M. W. Hop- 
kins, Vol. 23, No. 25, Cent. L. J.? G. W. A. 

Carrollton, Ga. 

Answer, The principle there adopted was to allow 
one mortgage to be substituted for another for the 
convenience of the parties, when the incumbrance 
was not increased, and no one is in any way prejudiced 
thereby. Tacking is a very different thing. Under 
that rule the third mortgagee could buy up the first 
mortgage, and the second mortgagee, if he wished to 
protect himself, could not pay off the first mortgage 
unless he also paid the third. The result was, that 
middle incumbrances were often squeezed out. In 
equity the two principles are very different. M. 








QuEryY No 23 [24 Cent. L. J. 431.) 
A dies intestate, leaving widow and three minor 
children, real estate valued at $3,200, and personal 


property. B, the administrator, sells the personal’ 


property and pays funeral expenses, etc., leaving 





balance in his hands of $3.15. C proves up his claim 
against the estate in the amount of $800. B makes 
final settlement, and asks for his discharge. Probate 
court approves final settlement and discharges the 
administrator. C brings action on administrator’s 
bond for $800, alleging a breach that the administrator 
did not petition the court to sell the real estate, and 
that he did not sell the real estate to pay plaintiff’s 
claim. No charge of fraud is made, but -B in good 
faith acted on the advice of an ignorant attorney. 
Has B a remedy? MISSOURI. 
Answer. Under similar circumstances a suit was 
brought against the heirs. The court evidently con- 
sider, that the only remedy is to appeal from the final 
settlement in the time allowed, or to attack it for 
fraud, if it is obtained without the proper notice. 
They say the creditor can obtain the order of sale in 
case the administrator fail to apply. Titterington v. 
Hooker, 58 Mo. 593. Under this ruling (supposing 
this to be a Missouri case) we consider that this suit 
cannot be maintained. J. W. 








. 
RECENT PUBLICATIONS. 





FEDERAL DECISIONS. Cases Argued and Determined 
in the Supreme, Circuit and District Courts of the 
United States. Comprising the Opinions of those 


Courts from the Time of their Organization to the. 


Present Date, together with Extracts from the 
Opinions of the Court of Claims and the Attorneys- 
General, and the Opinions of General Importance 
of the Territorial Courts.‘ Arranged by William 
G. Myer, Author of an Index to the Supreme 
Court Reports; also Indexes to the Reports of 
Tilinois, Ohio, Iowa, Missouri, and Tennessee, a 
Digest of the Texas Reports, and local works on 
Pleading and Practice. Vol. XVII. Factors — 
Hypothecation. St. Louis, Mo.: The Gilbert Book 
Company. 1887 
“The cry is still ‘they come;’ ” we have before us 
now the eighteenth volume of this admirable series 
upon which we have heretofore so frequently com- 
mented. Of this volume we can say little except to 
repeat our former commendations, and add that the 
subjects treated in it, ranging alphabetically from 
Factors to Hypothecation, present a wide and highly 
interesting field of investigation for the practitioner, 
including such topics as Frauds, Fraudulent Con- 
veyances, Gifts, Grants, Guaranty, etc. We need 
hardly say more than to heartily commend this volume 
as we have done its predecessors to the favorable 
consideration of the profession. 








JETSAM AND FLOTSAM. 

Discharged the Prisoner.—A constable recently 
brought a man before a justice of the peace in a Da- 
kota ‘‘no license” county charged with selling liquor. 

**Well, Jim,” said the justice addressing the officer, 
‘“*where’s the licker he was selling?” 

“They had just finished drinking the last of it, your 
honor.” 

“Hey?” thundered the court. 

“T say it was all gone before I got there.” 

**All gone before you got there! Great Scott, where 
was you all the time? Do you think I am goin’ on 
with a case like this without some licker put in as evi- 
dence for the court to sample? Let the prisoner go 
and mebbe he’ll bring some more to town. And you 
see that you get around and make your arrest just 
before he begins to sell, and not after it’s all been 
swallered by a lot of fellers that ain’t half as dry as 
the court.—Dakota Bell. 
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